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A.~\\¥1 Q.M.
JAN 0 7 2009

CANYON COUNTY CLERK
T. CRAWFORD, DEPUTY

Attorneys for Plaintiff / Counterdefendant
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COMES NOW Pioneer Irrigation District, through undersigned counsel of record,
and hereby. files this Response Brief in Opposition to City of Caldwell's Motion for Partial
Summary Judgment pursuant to Idaho Rule of Civil Procedure 56(c). This Response Brief is
supported by the Affidavit of Andrew J. Waldera (the "Waldera Affidavit") and the Affidavit of
Matthew 1. McGee (the "McGee Affidavit"), filed contemporaneously herewith.

I.
INTRODUCTION
Idaho Code Section 42-1102 provides in pertinent part that:

No person or entity shall cause or permit any encroachments
onto [an irrigation} right-oJ-way ... without the written
permission oJthe owner oJthe right-oJ-way, in order to ensure
that any such encroachments will not unreasonably or materially
interfere with the use and enjoyment of the right-of-way.
Encroachments of any kind placed in such right-of-way without
express written permission of the owner of the right-of-way shall
be removed at the expense of the person or entity causing or
permitting such encroachment, upon the request of the owner of
the right-of-way, in the event that any such encroachments
unreasonably or materially interfere with the use and enjoyment of
the right-of-way.
IDAHO CODE § 42-1102 (emphasis added).
Idaho Code Section 42-1209 contains language that is virtually identical to the
above-quoted portion of Section 42-1102. This language-which this Response Brief will refer
to generally as the "written authorization" requirement-was adopted by the Idaho Legislature
in 2004, with the amendment of Section 42-1102 and the enactment of Section 42-1209.
On December 23,2008, the City filed its Motion For Partial Summary Judgment
and its Brief in Support of same (the "Motion" and the "Movant's Brief," respectively). In its
Motion and Brief, the City asserts that the written authorization requirement in Sections 42-1102
and 42-1209 cannot apply to outfalls constructed by the City in Pioneer facilities prior to
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July 1, 2004, the effective date of the 2004 legislation adopting the written authorization
requirement. According to the City, requiring written authorization for outfalls constructed prior
to that date would constitute the retroactive application of those statutes in violation of Idaho
Code Section 73-101.
However, the City ignores the fact that the Idaho Supreme Court has consistently
stated that a statute is only considered retroactive ifit affects a "contractual or vested right." The
City has adduced no evidence of any such "contractual or vested right." Given that this is the
City's motion for summary judgment, this Court must assume that no such "contractual or vested
right" exists and, therefore, must deny the City's request.
The City makes similar arguments with respect to Section 42-1208. That statute
was originally enacted in 1981 and, at the time of enactment, specified that irrigation rights-ofway are not subject to adverse possession. In 2004, the Idaho Legislature amended
Section 42-1208 to clarify that this statutory prohibition against adverse possession also protects
irrigation easements.
The City asks this Court to hold as a matter oflaw that Section 42-1208 only
applies to easements (or obstructions therein) constructed after July 1, 2004, and rights-of-way
(or obstructions therein) constructed after 1981. Again, the basis for the City's argument is
retroactivity, and the argument must therefore fail because the City has not established any
"contractual or vested rights" potentially affected by Section 42-1208. This argument must also
fail because there is no basis for the City's claimed distinction between easements and rights-ofway, as those terms are used in Section 42-1208.
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II.
STANDARD OF REVIEW
Generally, Pioneer does not disagree with the City's description of the summary
judgment standard. (Movant's Br., p. 4.) However, Pioneer does not understand why citation to
cases from federal district court in California is necessary, as there are certainly plenty of
reported cases in Idaho state court which set forth the summary judgment standard. See, e.g.,
Badell v. Beeks, 115 Idaho 101 (1988).

Similarly, Pioneer does not understand the City's reference to "[c]hoice oflaw
problems" in the parenthetical to one of the California cases it cites. (Movant's Br., p. 4.) To
Pioneer's knowledge, there are no choice oflaw issues in this case. In addition, it is important to
note that for summary judgment purposes, the facts should be construed in the light most
favorable to Pioneer, as the non-moving party. See, e.g., Brown v. Caldwell Sch. Dist., 127
Idaho 112, 115 (1995).

III.
LEGAL ARGUMENT
A.

The City's Assertion That Application Of Sections 42-1102 And 42-1209 To
Encroachments Constructed Prior To July 1,2004, Would Constitute The
Retroactive Application Of Those Statutes Is Misplaced
The City argues that the written authorization requirements of Sections 42-1102

and 42-1209 apply only to outfalls constructed after July 1, 2004, since that is the effective date
of the legislation which statutorily adopted that requirement. (Movant's Br., pp. 5-7.) The legal
basis for the City's argument is that applying the written notice requirement to outfalls
constructed prior to July 1, 2004, would constitute retroactive application of the written
authorization requirement in contravention ofIdaho Code Section 73-101. (Id.) In presenting

RESPONSE BRIEF IN OPPOSITION TO CITY OF
CALDWELL'S MOTION FOR PARTIAL SUMMARY JUDGMENT - 4

199

Client 1085470.4

this argument, the City presents a woefully incomplete description of the rules governing
retroactivity in Idaho.
1.

A Statute Is "Retroactive" Only If It Affects "Vested Rights"; A
Statute Is Not Retroactive If It Is Procedural Or Remedial In Nature

Again, the City argues that the written authorization requirement would be
applied retroactively if applied to outfalls constructed prior to July 1, 2004. (Jd.) However, the
Idaho Supreme Court has specifically rejected this simplistic logic, writing:
A statute is not made retroactive merely because it draws upon
facts antecedent to its enactment. Kindred v. Amalgamated Sugar
Co., 114 Idaho 284, 756 P.2d 401 (1988). It is not retroactive
unless it changes the legal effect of previous transactions or events.
Engen v. James, 92 Idaho 690, 448 P.2d 977 (1969). A statute that
is procedural or remedial and does not create, enlarge, diminish or
destroy contractual or vested rights is generally held not to be a
retroactive statute, even though it was enacted subsequent to the
events to which it operates. Floyd v. Board of Comm 'rs of
Bonneville County, 131 Idaho 234, 953 P .2d 984 (1998).

Bryant v. City ofBlaclifoot, 137 Idaho 307, 313 (2002) (emphasis added); see also City of
Garden City v. City of Boise, 104 Idaho 512, 515 ("[i]t also is the rule in Idaho that retroactive
legislation is only that which affects vested or already existing rights").
Therefore, it is not sufficient for the City to simply compare the date of
construction of an outfall to the effective date of the 2004 legislation at issue. Instead, and
particularly given that the City is the summary judgment movant, the City must affirmatively
prove and conclusively establish that the 2004 legislation is not "procedural or remedial" in
nature, and that application of the 2004 legislation to outfalls constructed prior to July 1, 2004,
would "create, enlarge, diminish or destroy contractual or vested rights." It has done neither.
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2.

The City Has Not Established Any "Contractual Or Vested Rights" In
Pioneer's Facilities

The City argues that application of Sections 42-1102 and 42-1209 to outfalls
constructed prior to July 1,2004, "would diminish or destroy [the City's] existing contractual or
vested rights to discharge storm water through those outfalls."l (Movant's Br., p. 7; see also
Movant's Br., p. 6.) However, the City has not adduced any written contracts which would be
impaired by an application of Sections 42-1102 and 42-1209.
Similarly, the City has not adduced any evidence of any other ''vested rights" that
would be affected by Sections 42-1102 and 42-1209, nor does the City even discuss what
constitutes a "vested right." Generally speaking, "vested rights" are "rights which have so

completely and definitely accrued to or settled in a person that they are not subject to be
defeated or canceled by the act of any other private person.... " BLACK'S LAW
DICTIONARY 1564 (6th ed. 1998) (emphasis added) (citations omitted). The City has not
adduced any evidence of rights which have "completely and definitely accrued" for the City in
Pioneer's facilities.
Because this arises in the context of the City's motion for summary judgment, this
Court must construe the facts in the light most favorable to Pioneer as the non-moving party.
The City has not adduced any evidence of any "contractual or vested rights," a factual issue
which is central to its claim of retroactivity. Under these circumstances, Pioneer is entitled to
denial of the City's Motion.
The City erroneously asserts in the full text of this quote: "There is no dispute that any
order from the Court that required removal of those outfalls would diminish or destroy existing
contractual or vested rights to discharge storm water through those outfalls." Pioneer does
dispute this statement. However, Pioneer does not present record evidence opposing this
statement because the City has adduced absolutely no record evidence supporting its claimed
"contractual or vested rights to discharge storm water through those outfalls."
1
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3.

The 2004 Legislation Is .Remedial Because It Confirms Remedies That
Already Existed At Common Law

As previously explained, a statute is not retroactive if it is procedural or remedial
in nature. See, e.g., Bryant, 137 Idaho at 313. In fact, the Idaho Supreme Court has held that,
"[a]lthough substantive changes in a statute may not be given retroactive effect, remedial and
procedural amendments should be applied retroactively." Tuttle v. Wayment Farms, Inc., 131
Idaho 105, 108 (1998) (emphasis added).
The Idaho Supreme Court has stated that, in the context of determining whether a
statute is considered retroactive, "a statute is remedial if it does not create, enlarge, diminish or
destroy any substantive rights, but merely alters the remedy available for enforcing pre-existing

rights." State v. Daicel Chemical Industries, Ltd., 141 Idaho 102, 105 (2005) (emphasis added).
In addition, the terms "remedial laws" and "remedial statutes" are generally defined to include
"[s]tatutes which afford a remedy, or improve or facilitate remedies already existing for
enforcement of rights and redress ofinjuries," "statutes which pertain to or affect a remedy,"
and statutes which are "designed to correct imperfections in the prior law and to cure a wrong

where an aggrieved party had an ineffective remedy under existing statutes." BLACK'S LAW
DICTIONARY 1293 (6th ed. 1998) (emphasis added) (citations omitted).
Based upon these definitions, the 2004 legislation-which codified the written
authorization requirement-is remedial in two different senses of that word. First, it was
"remedial" because, by its express terms, it deals with the remedies that are available to address
unauthorized encroachments on irrigation rights-of-way. Again, both Sections 42-1102
and 42-1209 state that such encroachments "shall be removed at the expense of the person or
entity causing or permitting such encroachment[s]." This is plainly a remedy.
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The 2004 legislation was also remedial in the sense that it was codifying the
common law remedies that were already in existence prior to July 1, 2004, but which were not
always adhered-to by some parties. For example, in 1986, the Idaho Court of Appeals stated that
"[an] easement owner has a right to remove obstructions unreasonably interfering with use of the
easement, so long as there is no breach of the peace." Carson v. Elliott, 111 Idaho 889, 891
(App. 1986) (citing 3 R. POWELL, THE LAW OF REAL PROPERTY § 420 (Rohan rev. 1984). Also
in 1986, the Idaho Court of Appeals stated that, "[ w ]here a servient landowner takes the land
subject to the easement ... he must refrain from interfering with the use of the easement, and the
court has the authority to order removal of obstructions." Boydstun Beach Ass'n v. Allen, 111
Idaho 370, 377 (App. 1986) (citations omitted).
The conclusion that the 2004 legislation was codifying existing common law
responsibilities and remedies is supported by common sense and real property law. The only
legal theories that would potentially provide the City with the authority to construct outfalls or
other encroachments into Pioneer facilities-regardless of whether Pioneer's interest in the
facility is in the form of fee simple title, an easement, or a right-of-way-would be pursuant to
written authorization from Pioneer, or if the City had established a prescriptive easement. It has
proved neither. Therefore, Pioneer, as the owner of irrigation easements and rights-of-way, may
seek to have those encroachments removed. See RESTATEMENT OF PROPERTY § 450(b) (1944;
supp. 1992) ("[a]n easement is an interest in land in the possession of another which ...
(b) entitles him to protection as against third persons from interference in such use or
t.....
")
.
enJoymen
The City relies upon the Statement of Purpose that accompanied the 2004 revision
of Section 42-1102 and enactment of Section 42-1209 for the proposition that the requirement to
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obtain written approval for encroachments on irrigation facilities was "a new statewide
requirement," rather than a confirmation of existing common law. (Movant's Br., p. 6.) In doing
so, the City has grossly misrepresented to this Court the context and import of that Statement of
Purpose and the bill to which it referred.
Said Statement of Purpose in its entirety, with emphasis on the portion of the
Statement quoted in the City's Brief, reads:
STATEMENT OF PURPOSE
RS 13887Cl
This legislation would modify statutes to provide for
written approval by irrigation and drainage entities and owners of
the underlying fee title for encroachments onto the easements and
rights-of-way necessary for delivery of water by irrigation and
drainage entities. It would clarify that easements and rights-ofway are protected from adverse possession. It would clarify that
drainage district easements and rights-of-way are not subject to
adverse possession. It would also require subdividers to obtain
written approval from the irrigation or drainage entity and
owners of the underlying fee title of any alterations to irrigation
or drainage easements or rights-of-way and alterations of and
encroachments upon those easements or rights-of-way, and to
disclose to buyers of lots whether written permission has been
obtained. Currently, some counties do require such approvaL
Others do not consistently obtain such approval This law makes
it uniform requiring all planning and zoning and other land use
decisions to involve and obtain approval from the irrigation and
drainage entities and owners of the underlyingfee title.
FISCAL IMP ACT
This bill will have no negative fiscal impact.
Contact
Name: Norm Semanko, Idaho Water Users Association
Phone: (208) 344-6690
(Waldera Aff., ~ 2, Ex. A (emphasis added).)
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First, in its Brief, the City cites that Statement of Purpose as appearing in
"Sec. 179,2004 Idaho Sess. Laws." (Movant's Br., p. 6.) To be clear, the quoted Statement of
Purpose appears nowhere in Chapter 179 ofthe 2004 Idaho Session Laws, a copy of which is
attached to the Waldera Affidavit. (Waldera Aff., ~ 3, Ex. B.)
Second, and critically, the portion of that Statement relied upon by the City refers
to a portion of the bill that was ultimately not adopted by the Idaho Legislature. The passage
relied upon by the City refers to a requirement that developers disclose to buyers of subdivided
lots whether written permission for encroachments has been obtained, as well as a requirement
that counties incorporate such approvals into their land use approval process. (Movant'S Br.,
p. 6; Waldera Aff.,

~

2, Ex. A.)

Devastating to the City's argument, however, is the fact that there is no reference
to disclosures to buyers of lots or to land use decisions in any of the three statutes at issue that
were actually enacted and amended in 2004. This is because the Statement of Purpose relied
upon by the City describes the bill as it existed when it was originally proposed, not as it existed

when it was adopted by the Idaho Legislature.
Originally, the bill included a proposed revision to Idaho Code Section 31-3805
which would have prohibited county governments from approving subdivision plats without the
written permission of the owner of an affected irrigation easement or right-of-way, and which
would have required disclosure to buyers of lots-the exact requirements in the Statement of

Purpose relied upon by the City. (See McGee Aff., ~ 2, Ex. A.) As is reflected in the Idaho
Session Laws, that proposed revision to Section 31-3805 was ultimately not adopted by the
Idaho Legislature. The enacted legislation only affected Sections 42-1102, 42-1208,
and 42-1209-not Section 31-3805. S.L. 2004, ch. 179, §§ 1-3; (Waldera Aff., ~ 3, Ex. B.)
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In summary, the City has made two material misrepresentations to this Court
regarding the 2004 legislation. First, it cites the Statement of Purpose as appearing in the Idaho
Session Laws. It does not. Second, it specifically relies upon language in the Statement of
Purpose that describes a proposed statutory revision that was ultimately not adopted by the Idaho
Legislature. It relies upon such language for the proposition that the written authorization
requirement adopted in 2004 was a "new statewide requirement." As this Briefhas already
explained, this was not a new statewide requirement-it was simply a statutory confirmation of
the common real property law that has always existed in Idaho.

4.

The Effective Date Of The 2004 Legislation Is Not An Expression Of
Legislative Intent Against Retroactivity

The City asserts that the July 1,2004, effective date for the 2004 legislation
"demonstrates the Legislature's intent that the statutes be applied prospectively." (Movant's Br.,
p. 5.) For that proposition, the City relies upon Woodland Furniture, LLC v. Larsen, 142 Idaho
140, 146 (2005). (Movant's Br., pp. 5-6.) However, the conclusion that the "default" effective
date of July 1, 2004, represents some expression oflegislative intent against the retroactive
application of the 2004 legislation is based upon an incomplete analysis of the relevant Idaho
Supreme Court cases.
In its discussion of retroactivity, the Woodland Furniture opinion relies heavily

upon Unity Light & Power Co. v. City of Burley, 92 Idaho 499 (1968). Woodland Furniture, 142
Idaho at 146. In Unity Light, the Idaho Legislature had specifically declared June 1, 1963, as the
effective date of the legislation at issue in that case. 92 Idaho at 503-504; S.L. 1963, ch. 269, § 5
("[t]his act shall be in full force and effect from and after June 1, 1963"). Based upon that
specific legislative declaration of the effective date of that legislation, the Idaho Supreme Court
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concluded that, "[t]he legislature, in setting the effective date of the new statute, demonstrated an
intent that it not be given a retrospective intent") (citing 50 AM. JUR. Statutes § 478, p. 494).
However, the situation in Unity Light is much different than the issue that is
before this Court. In the 2004 legislation enacting the written authorization requirement, the
Idaho Legislature did not specifically establish the effective date of that legislation, as it did in
the legislation at issue in Unity Light. S.L. 2004, ch. 179, §§ 1-3; (Waldera Aff., ~ 3, Ex. B.)
Therefore, the effective date for the 2004 legislation is established by default pursuant to Idaho
Code Section 67-510. This "default" effective date is not an expression of the Idaho
Legislature's intent regarding the retroactive effect of the 2004 legislation.

B.

The City Ignores The Requirement That Prescriptive Easements And
Adverse Possession Be Established By Twenty Consecutive Years Of Use Or
Possession
The City argues that only encroachments installed in Pioneer facilities after

July 1, 2004, are subject to the written authorization requirements of Sections 42-1102
and 42-1209, since that is the effective date of the legislation that statutorily adopted those
requirements. Even assuming that the City is correct as a general matter that those statutes
cannot be applied retroactively-a point which Pioneer has already established as incorrect-the
City has grossly miscalculated the appropriate cut-off date for such encroachments.
Again, the City has not established any ''vested right" for its outfalls in Pioneer
facilities. Under these circumstances, the only possible legal theory that would justify those
outfalls is that of a prescriptive easement. However, in Idaho, a prescriptive easement must be
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established by 20 consecutive years of use of the real property in question, as provided in the
statute oflimitations for actions to recover real property.2 See IDAHO CODE § 5-203.
Therefore, it would be inappropriate to simply adopt July 1, 2004, as the cutoff
date for encroachments that require written permission, as some outfalls constructed as early as
July 1, 1984, may not have completed the required statutory period of continuous use when
the 2004 legislation became effective-even assuming that the other requirements of prescription
discussed below are satisfied.
Again, the prohibition against retroactive application of statutes only applies to
protect "vested rights," i.e., rights which have "completely and definitely accrued." In Idaho,
"[t]o establish a prescriptive easement, the claimant must prove, by clear and convincing
evidence, open, notorious, continuous, uninterrupted use, under a claim of right, with the
knowledge of the servient estate owner for [the required statutory period]." Luce v. Marble, 142
Idaho 264, 273 (2005).
The City has not established any vested prescriptive easements in Pioneer's
facilities. In fact, it has not even attempted to do so with evidentiary facts. Therefore, for
summary judgment purposes, this Court must assume that the City has no affected vested rights

2 The statute oflimitations for real property actions in Section 5-203 provides the basis
for the length of time of continuous use or possession that is required to establish a prescriptive
easement or adverse possession. The Idaho Legislature enlarged that statutory period from 5 to
20 years in 2006. S.L. 2006, ch. 158, § 1. Based upon the rules of retroactivity that have already
been discussed in this Brief, the version of Section 5-203 as it was revised in 2006 would apply
to a judicial proceeding initiated after the effective date of that revision for the purpose of
establishing a prescriptive right. For the purposes of the retroactivity analysis, a prescriptive
right has not "vested" until it has been confirmed through a judicial proceeding. And, a statute
of limitation is most certainly "procedural" in nature. See Kindred, 114 Idaho at 284 (holding
that the trial court correctly applied the revised version of a statute oflimitation and rejecting the
argument that doing so constituted retroactive application of the revised statute oflimitation).
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at this time. Under these circumstances, it would be inappropriate to adopt July 1, 2004, as the
cutoff date for encroachments that require written authorization.

C.

The City's Assertion That Section 42-1208 Cannot Be Applied Retroactively
Is Confused And Misplaced
The City also seeks a holding that relates to retroactive application and

Section 42-1208. What exactly the City is asking for is unclear. In the heading that precedes
that one paragraph, six-sentence analysis, the City asks this Court to hold that Section 42-1208
"[a]pplies to [r]ights-of-[w]ay [c]onstructed [a]fter 1981 and [e]asements [c]onstructed [a]fter
July 1, 2004." (Movant'S Br., p. 7.) The text following that heading seems to focus on
"encroachments" constructed in easements and rights-of-way, rather than the easements and
rights-of-way themselves. (Movant'S Br., p. 8.) These are disparate arguments. Because it is
unclear which argument the City intends to assert, in an abundance of caution, Pioneer will
address both of them.

1.

Section 42-1208 Protects All Irrigation Easements And Rights-OfWay Against Adverse Possession, Even Those Constructed Prior To
1981

Again, the City's Brief states that "Idaho Code § 42-1208 [a]pplies to [r]ights-of[w]ay [c]onstructed [a]fter 1981 and [e]asements [c]onstructed [a]fter July 1, 2004." (Movant'S
Br., p. 7.) If the City intends to argue that Pioneer's rights-of-way are protected from adverse
possession only if they were constructed after 1981, and that Pioneer's easements are protected
from adverse possession only if they were constructed after July 1, 2004, then that is a ridiculous
argument.
Common sense and even the most rudimentary understanding of Idaho's history
demonstrate that the vast majority of irrigation canals and ditches in Idaho were constructed in
the late 1800s and early 1900s, and certainly prior to 1981. Section 42-1208 would accomplish
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virtually nothing if it only applied to irrigation facilities constructed after 1981. That is a result
which the Idaho Legislature could not possibly have intended. To the extent this is what the City
argues, that argument must be rejected.

2.

The City Has Not Established Any "Contractual Or Vested" Rights
Potentially Affected By Section 42-1208

If, on the other hand, the City is asking this Court to hold that Section 42-1208
only applies to encroachments constructed after 1981 in rights-of-way, and to encroachments
constructed after July 1, 2004 in easements, then that argument must fail for the reasons already
discussed with respect to Sections 42-1102 and 42-1209. 3 Again, "[a] statute is not made
retroactive merely because it draws upon facts antecedent to its enactment," Kindred, 114
Idaho at 289, and "[a] statute which is procedural or remedial and does 'not create, enlarge,
diminish or destroy contractual or vested rights, is generally held not to be a retroactive statute,

even though it was enacted subsequent to the events to which it applies.'" Floyd, 131 Idaho
at 238.
The City has not factually established any "contractual or vested rights" affected
by Section 42-1208. Therefore, there is no basis for concluding that applying Section 42-1208 to
encroachments constructed prior to 1981 and July 1, 2004, would constitute an impermissible
retroactive application of that statute.

3 It is also worth noting that the word "encroachment" repeatedly used by the City in its
Brief does not actually appear in Section 42-1208. That statute begins by declaring that
irrigation easement and rights-of-way "are not subject to adverse possession," then concludes
with two specific prohibitions. First, it prohibits any person from "prevent[ing] free access of
authorized personnel on easements or rights-of-way." Second, it prohibits the "construct[ion]
[of] any obstruction on easements or rights-of-way in an effort to adversely possess said right-ofway."
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3.

There Is No Distinction Between Easements And Rights-Or-Way
Described In Section 42-1208

Even if this Court were to find some merit to the City's retroactivity argument in
general, the City's formulation of different cut-off dates for easements and rights-of-way must
fail. Again, Section 42-1208 was originally enacted in 1981. At that time, the statute did not
specifically contain the word "easements" in its protection of "rights-of-way" against adverse
possession. S.L. 1981, ch. 344, § 1.
In 2004, when the Idaho Legislature amended Section 42-1102 and enacted
Section 42-1209, it also amended Section 42-1208 to specifically include a reference to
"easements." S.L. 2004, ch. 179, § 2; (Waldera Aff., ~ 3, Ex. B.) Based on this sequence of
events, the City concludes that, "[a]nd given that the Idaho Legislature did not make
[Section 42-1208] applicable to easements until 2004, Idaho Code § 42-1208 only applies to
encroachments on PID's easements that were constructed on or after July 1, 2004." (Movant's
Br., p. 8 (emphasis in original).)
The City's argument fails for a variety of reasons. First, it is notable that the
preamble to the 2004 legislation at issue specifically states that the purpose of the amendment of
Section 42-1208 is "to clarify that protection from adverse possession applies to easements as
well as rights-of-way ofirrigation and drainage districts .... " S.L. 2004, ch. 179; (Waldera Aff.,
~

3, Ex. B.) The use of the word "clarify" strongly indicates the intent of the Idaho Legislature

that Section 42-1208 has always applied to both easements and rights-of-way.
This submission by Pioneer is further confirmed by fundamental real property
law. Idaho Supreme Court case law is replete with examples of the terms "right-of-way" and
"easement" either being used interchangeably, or in a manner implying that a right-of-way is a
type of easement. For example, the following statement appears in Rehwalt v. American Falls
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Reservoir Dist. #2: "American Falls Reservoir District No.2 ... owns an easement, consisting
ofa right-of-way for an irrigation canal. ... " 97 Idaho 634 (1976) (emphasis added). Another
example appears in Latham v. Garner: "Here the granted easement is limited to right of way or
roadway purposes." 105 Idaho 854,862 (1983) (emphasis added).
Perhaps the most powerful example appears in the 1975 case of White v. Marty, in
which the Idaho Supreme Court specifically states that, "I.C. § 42-1102 gives to landowners a
right to an easement or right of way across lands of others to supply irrigation water." 97 Idaho
85,86 (emphasis added). Critically, Section 42-1102, which is entitled "Owners of Land-Right
to Right-of-Way"-never uses the word tteasement"-it only refers to ttrightfsJ-of-way."
Despite this language, the Idaho Supreme Court specifically concluded that Section 42-1102
grants an "easement or right of way" across the lands of others for irrigation purposes.
Indeed, it is generally the case that a right-of-way is a type of easement.

See 25 AM. JUR. 2D Easements and Licenses § 5 (2004; supp. 2008) ("[a] right-of-way is the
right belonging to a party to pass over the land of another, and may be considered to be an
easement"). Under these circumstances, there is simply no basis for the City's claimed
distinction between easements and rights-of-way as those terms are used in Section 42-1208.

IV.
CONCLUSION
The City asks this Court to hold as a matter of law that the written authorization
requirements of Sections 42-1102 and 42-1209 apply only to encroachments constructed after
July 1, 2004, since that is the effective date of the legislation which statutorily adopts that
requirement. The City argues that the application of those statutes to encroachments constructed
prior to July 1,2004, would constitute an unconstitutional retroactive application of those
statutes.
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However, the City ignores the fact that the Idaho Supreme Court has consistently
found that a statute is only considered retroactive if it affects a "contractual or vested right," and
if it is not "procedural or remedial" in nature. The City has adduced no evidence of any such
"contractual or vested right." Given that this is the City's motion for summary judgment, this
Court must assume that no such "contractual or vested right" exists and, therefore, must deny the
City's motion.
The City also asks this Court to hold as a matter oflaw that Section 42-1208 only
applies to easements (or obstructions therein) constructed after July 1, 2004, and rights-of-way
(or obstructions therein) constructed after 1981. Again, the basis for the City's argument is
retroactivity, and the argument must therefore fail because the City has not established any
"contractual or vested rights" potentially affected by Section 42-1208. This argument must also
fail because there is no basis for the City's claimed distinction between easements and rights-ofway as those terms are used in Section 42-1208.
For the foregoing reasons, the City's motion should be denied.
DATED this !l!!:day of January, 2009.
MOFFATT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED

BY~~~~r-

_________________

Dylan B.
Attorneys for Pioneer Irrigation District
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I HEREBY CERTIFY that on this
of January, 2009, I caused a true
and correct copy of the foregoing RESPONSE BRIEF IN OPPOSITION TO CITY OF CALDWELL'S
MOTION FOR PARTIAL SUMMARY JUDGMENT to be served by the method indicated below, and
addressed to the following:

()O U.S. Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail
( ) Facsimile

Mark Hilty
HAMILTON MICHAELSON & HILTY LLP

1301 12th Avenue
P.O. Box 65
Nampa, ID 83653-0065
Fax: 467-3058

CfJ U.S. Mail, Postage Prepaid

J. Fredrick Mack
Erik F. Stidham

( ) Hand Delivered
( ) Overnight Mail
( ) Facsimile

HOLLAND & HART LLP

101 South Capitol Boulevard, Suite 1400
Post Office Box 2527
Boise,ID 83701-2527
Fax: 343-8869
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
PIONEER IRRIGATION DISTRICT,
Case No. CV 08-556-C
Plaintiff,
AFFIDAVIT OF ANDREW J. WALDERA

vs.
CITY OF CALDWELL,
Defendant.

CITY OF CALDWELL,

-e::::

C>

~.

Counterclaim ant,
vs.
PIONEER IRRIGATION DISTRICT,
Counterdefendant.
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STATE OF IDAHO )
) ss.
)
County of Ada

Andrew J. Waldera, having been duly sworn upon oath, deposes and states as
follows:
1.

I am an attorney duly licensed to practice law in the state of Idaho. I am

one of the attorneys representing Pioneer Irrigation District in the above-referenced matter. I
have access to the client's files in this matter, and make this affidavit based upon personal
knowledge, and in support of Pioneer's Response Brief in Opposition to City of Caldwell's
Motion for Partial Summary Judgment.
2.

Attached hereto as Exhibit A is a true and correct copy of the Statement of

Purpose associated with the 2004 legislation amending Idaho Code Sections 42-1102 and
42-1208 and enacting Idaho Code Section 42-1209, which I obtained from the Idaho Legislative
Services Office.
3.

Attached hereto as Exhibit B is a true and correct copy of Chapter 179 of

the 2004 Idaho Sessions Laws, amending Idaho Code Sections 42-1102 and 42-1208 and
enacting Idaho Code Section 42-1209.
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Further your affiant sayeth naught.

And~
SUBSCRIBED AND SWORN to before me this

...,~ day of January, 2009.

~~ UJmd

TAAY PUBLIg FOR IDAr
Residing at Bas
My Commission Expires' G.3) -.;? 0

e.
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_'7__

I HEREBY CERTIFY that on this
day of January, 2009, I caused a true
and correct copy of the foregoing AFFIDAVIT OF ANDREW J. W ALDERA to be served by the
method indicated below, and addressed to the following:
Mark Hilty

(j:) U.S. Mail, Postage Prepaid

HAMIL TON MICHAELSON & HILTY LLP

( ) Hand Delivered
( ) Overnight Mail
( ) Facsimile

1301 12th Avenue
P.O. Box 65
Nampa, ID 83653-0065
Fax: 467-3058

1)0) U.S. Mail, Postage Prepaid

J. Fredrick Mack
Erik F. Stidham

( ) Hand Delivered
( ) Overnight Mail
( ) Facsimile

HOLLAND & HART LLP

101 South Capitol Boulevard, Suite 1400
Post Office Box 2527
Boise,ID 83701-2527
Fax: 343-8869
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the owner of the right to divert and apply the water to beneficial use
while the water right is placed in the water supply bank or is retained
in or rented from the water supply bank pursuant to sections 42-1761
through 42-1765A, Idaho Code, or while the water right is leased pursuant to sections 43-335 through 43-342, Idaho Code, or sections 42-2501
through 42-2509, Idaho Code, or while use of the water is made under any
other provision of law authorizing the rental or lease of water rights.
(6) No portion of any water right shall be lost or forfeited for
nonuse if the nonuse results from circumstances over which the water
right owner has no control. Whether the water right owner has control
over nonuse of water shall be determined on a case-by-case basis.
(7) No portion of a water right held by an irrigation district, a
Carey Act operating company, or any other company, corporation, association, or entity which holds water rights for distribution to its landowners, shareholders or members shall be lost or forfeited due to nonuse
by such landowners, shareholders or members, unless the nonuse is subject to the control of such entity.
(8) No portion of a water right held by an irrigation district
shall be lost, forfeited or subject to forfeiture as a result of the
exclusion of land from the district pursuant to chapter 11, title 43,
Idaho Code, so long as any five (5) year period of nonuse following the
exclusion does not result from circumstances over which the district has
control.
(9) No portion ·of any water right shall be lost or forfeited for
nonuse if the nonuse results from a water conservation practice, which
maintains the full beneficial use authorized by the water right, as
defined in section 42-250, Idaho Code.
(10) No portion of any water right shall be lost or forfeited for
nonuse if the nonuse results frOm the water right being used for mitigation purposes approved by the· director of the department of water
resources including as a condition· of approval for a new· water right
appropriation approved pursuant to section 42-203A, Idaho Code, a water
right transfer approved pursuant to section 42-222, Idaho Code, a water
exchange approved pursuant to section 42-240, Idaho Code, or a mitigation plan approved in accordance with rules promulgated pursuant to section 42-603, Idaho Code.
Approved March 23, 2004.
CHAPTER 119
(H.B. No. 634, As Amended)
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AN ACT
RELATING TO IRRIGATION AND DRAINAGE EASEMENTS AND RIGHTS-OF-WAY; AMENDINC SECTION 42-1102, IDAHO CODE, TO REQUIRE PERMISSION FROM OWNERS
OF IRRIGATION RIGHTS-OF-WAY FOR ENCROACHMENTS OF ANY KIND ON TIlE
RIGHTS-OF-WAY; AMENDING SECTION 42-1208, IDAHO CODE, 1'0 CLARIFY THAT
PROTECTION FROM ADVERSE POSSESSION APPLIES 1'0 EASEMENTS AS WELL AS
TO RIGHTS-OF-WAY OF IRRIGATION AND DRAINAGE DISTRICTS; AND AMENDING
.CHAPTER 12, TITLE 42, IDAHO CODE, BY TIlE ADDITION OF A NEW SECTION
42-1209, IDAHO CODE, TO REQUIRE WRInEN PERMISSION OF THE OWNER OF
AN IRRIGATION OR DRAINAGE EASEMENT OR RIGHT-OF-WAY BEFORE ENCROACHMENTS OF ANY KIND ARE PERMITTED.
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Be It Enacted by the Legislature of the State of Idaho:
SECTION 1. That Section 42-1102, Idaho Code, be, and the same
hereby amended to read as follows:

i
!'

I.

1S

42-1102. OWNERS OF LAND - RIGHT TO RIGHT-OF-WAY. When any such
owners or claimants to land have not sufficient length of frontage on a
stream to afford the requisite fall for a ditch, canal or other conduit
on their -own premises for the proper irrigation thereof, or where the
land proposed to be irrigated is back from the banks of such stream, and
convenient facilities otherwise for the watering of said lands cannot be
had, such owners or claimants are entitled to a right-of-way through the
lands of others, for the purposes of irrigation. The right-of-way shall
include, but is not limited to, the right to enter the land across which
the right-of-way extends, for the purposes of cleaning, maintaining and
repairing the ditch, canal or conduit, and to occupy such width of the
land along the banks of the ditch, canal or conduit as is necessary to
properly do the work of cleaning, maintaining and repairing the ditch,
canal or conduit with personnel and with such equipment as is commonly
used, or is reasonably adapted, to that work. The right-of-way also
includes the right to deposit on the banks of the ditch or canal the
debris and other matter necessarily required to be taken from the ditch
or canal to properly clean and maintain it, but no greater width of land
along the banks of the canal or ditch than is absolutely necessary for
such deposits shall be occupied by the removed debris or other matter.
Provided, that in the making, constructing, keeping up and maintenance .
of such ditch, canal or conduit, through the lands of others, the person, company or corporation, proceeding under this section, and those
succeeding to the interests of such person, company or corporation, must
keep such ditch, canal or other conduit in good repair, and are liable
to the owners or claimants of the lands crossed by such work or aqueduct
for all damages occasioned by the overflow thereof, or resulting from
any neglect or accident (wtless the same be wtavoidable) to such ditch
or aqueduct.
The existence of a visible ditch, canal or conduit shall constitute
notice to the owner, or any subsequent purchaser, of the underlying
servient estate, that the owner of the ditch, canal or conduit has the
right-of-way and incidental rights confirmed or granted by this section.
Rights-of-way provided by this section are essential for the operations of the ditches, canals and conduits. No person or entity shall
cause or permit any encroachments onto the right-of-way, including public or private roads, utilities, fences, gates, pipelines, structures,
or other construction or placement of objects, without the written permission of the owner of the right-of-way, in order to ensure that any
such encroachments will not unreasonably or materially interfere with
the use and enjoyment of the right-of-way. Encroachments of any kind
placed in such right-of-way without express written permission of the
owner of the right-of-way shall be removed at the expense of the person
or entity causing or permitting such encroachment, upon the request of
the owner of the right-of-way, in the event that any such encroachments
unreasonably or materially interfere with the use and enjoyment of the
right-of-way. Nothing in this section shall in any way affect the exe~
cise of the right of eminent domain for the public purposes set forth in
section 7-701, Idaho Code.
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This section shall apply to ditches, canals or other conduits existing on the effective date of this act, as well as to ditches, canals or
other conduits constructed after such effective date.

:h

SECfION 2. That Sect i on 42-1208, Idaho Code, be, and the same is
hereby amended to read as follows:
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42-1208. EASEMENTS OR RIGHTS-OF-WAY NOT SUBJECf TO ADVERSE POSSESSION. Easements or rRights-of-way of irrigation districts, Carey act
operating companies, nonprofit irrigation entities, and lateral ditch
associations, and drainage districts are not subject to adverse possession, and no person shall prevent free access of authorized personnel on
easements or rights-of-way or construct any obstruction on easements or
rights-of-way in an effort to adversely possess said easement or rightof -way.
SECfION 3. That Chapter 12, Title 42, Idaho Code, be, and the same
hereby amended by the addition thereto of a NEW SECfION, to be known
designated as Section 42- 1209, Idaho Code, and to read as follows:

10

42-1209. ENCROACHMENTS ON EASEMENTS AND RIGHTS-OF-WAY. Easements or
rights- of-way of irrigation districts, Carey act operating companies,
irrigation entities, lateral ditch associations, and drainage
icts are essential for the operations of such irrigation and drainties . Accordingly, no person or entity shall cause or permit any
onto the easements or rights-of-way, including any public
private roads, utilities, fences, gates, 'pipelines, structures or
construction or placement of objects, without the written permisof the irrigation district, Carey act operating company, nonprofit
igation entity, lateral ditch association, or drainage district ownthe easement or right-of-way, in order to ensure that any such
DelrOllCIlRlEmts will not unreasonably or materially inte'r fere with the use
of the easement or right-of-way. Encroachments of any kind
in such easement or right-of-way, without such express written
sion , shall be removed at the expense of the person or entity causor permitting such encroachments, upon the request of the owner of
easement or right-of-way, in the event that any such encroachments
~:.Ullac,~y or materially interfere with the use and enjoyment of the
or right-of-way. Nothing in this section shall in any way
the exercise of the right of eminent domain for the public purset forth in section 7-701, Idaho Code.
2004.
CHAPTER 180
(H.B. No. 635, As Amended in the Senate)
AN ACf
TO JURISDICTION OF THE DEPARTMENT OF WATER RESOURCES; AMENDING
42-1711, IDAHO CODE, TO FURTHER DEFINE THE TERM "DAM" TO
THE JURISDICTION OF THE DEPARTMENT OF WATER RESOURCES;
:WO!:ND.ING SECTION 42-1712, IDAHO CODE, TO I,NCLUDE A REFERENCE TO CRI-
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
PIONEER IRRIGATION DISTRICT,
Case No. CV 08-556-C
Plaintiff,
AFFIDAVIT OF MATTHEW J. MCGEE

vs.
CITY OF CALDWELL,
Defendant.

CITY OF CALDWELL,
Counterc1aimant,
vs.
PIONEER IRRIGATION DISTRICT,
Counterdefendant.
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STATE OF IDAHO )
) ss.
County of Ada
)
Matthew J. McGee, having been duly sworn upon oath, deposes and states as
follows:
1.

I am an attorney duly licensed to practice law in the state of Idaho. I am

one of the attorneys representing Pioneer Irrigation District in the above-referenced matter. I
have access to the client's files in this matter, and make this affidavit based upon personal
knowledge, and in support of Pioneer's Response Briefin Opposition to City of Caldwell's
Motion for Partial Summary Judgment.
2.

Attached hereto as Exhibit A is a true and correct copy of the original text

of House Bill No. 634 from the 2004 Idaho Legislature, along with subsequent amendments and
an engrossed version of the bill with such amendments incorporated, which I obtained from the
Idaho Legislative Services Office.
Further your affiant sayeth naught.

.....

Matthew J. McGee

SUBSCRIBED AND SWORN to before me this

-

L ..fA-day of January, 2009.

N~~BLIWo~O
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Residing at 120 loSe..
My Commission Expire;
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I HEREBY CERTIFY that on this
of January, 2009, I caused a true
and correct copy of the foregoing AFFIDAVIT OF MATTHEW J. MCGEE to be served by the
method indicated below, and addressed to the following:

('I) U.S. Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail
( ) Facsimile

Mark Hilty
HAMILTON MICHAELSON & HILTY LLP

1301 12th Avenue
P.O. Box 65
Nampa, ID 83653-0065
Fax: 467-3058

('I> U.S. Mail, Postage Prepaid

J. Fredrick Mack
Erik F. Stidham

( ) Hand Delivered
( ) Overnight Mail
( ) Facsimile

HOLLAND & HART LLP

101 South Capitol Boulevard, Suite 1400
Post Office Box 2527
Boise,ID 83701-2527
Fax: 343-8869
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IN THE HOUSE OF REPRESENTATIVES
HOUSE BILL NO. 634
BY RESOURCES AND CONSERVATION COMMITTEE
1
2
3
4
5

9
10
11
12
13
14

AN ACT
RELATING TO IRRIGATION AND DRAlNAGE EASEMENTS AND RIGHTS-OF-WAY; AMENDING SECTION 31-3805, IDAHO CODE, TO REQUIRE PRIOR APPROVAL FROM THE OWNERS OF
IRRIGATION OR DRAlNAGE EASEMENTS OR RIGHTS-OF-WAY FOR ENCROACHMENTS BEFORE
A SUBDIVISION PLAT OR AMENDMENTS WILL BE ACCEPTED, APPROVED AND RECORDED
AND TO REQUIRE NOTIFICATION; AMENDING SECTION 42-1102, IDAHO CODE, TO
REQUIRE PERMISSION FROM OWNERS OF IRRIGATION RIGHTS-OF-WAY FOR ENCROACHMENTS OF ANY KIND ON THE RIGHTS-OF-WAY; AMENDING SECTION 42-1208, IDAHO
CODE, TO CLARIFY THAT PROTECTION FROM ADVERSE POSSESSION APPLIES TO EASEMENTS AS WELL AS TO RIGHTS-OF-WAY OF IRRIGATION AND DRAlNAGE DISTRICTS;
AND AMENDING CHAPTER 12, TITLE 42, IDAHO CODE, BY THE ADDITION OF A NEW
SECTION 42-1209, IDAHO CODE, TO REQUIRE WRITTEN PERMISSION OF THE OWNER OF
AN IRRIGATION OR DRAINAGE EASEMENT OR RIGHT-OF-WAY BEFORE ENCROACHMENTS OF
ANY KIND ARE PERMITTED.
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Be It Enacted by the Legislature of the State of Idaho:

16

SECTION 1. That Section 31-3805, Idaho Code, be, and the same
amended to read as follows:
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31-3805. DELIVERY OF WATER. (1) When either a subdivision within the
meaning of chapter 13, title 50, Idaho Code, or a subdivision subject to a
more restrictive county or city zoning ordinance is proposed within the state
of Idaho, and all or any part of said subdivision would be located within the
boundaries of an existing irrigation district or other canal company, ditch
association, drainage district, or like irrigation water delivery or drainage
entity, hereinafter called "irrigation entity" for the purposes of this chapter, no subdivision plat or amendment to a subdivision plat or any other plat
or map recognized by the city or county for the division of land will be
accepted, approved, and recorded unless:
(a) The water rights appurtenant and the assessment obligation of the
lands in said subdivision which are within the irrigation entity have been
transferred from said lands or excluded from an irrigation entity by the
owner thereof; or by the person, firm or corporation filing the subdivision plat or amendment to a subdivision plat or any other plat or map recognized by the city or county for the division of land; or
(b) The owner or person, firm or corporation filing the subdivision plat
or amendment to a subdivision plat or any other plat or map recognized by
the city or county for the division of land has provided for underground
tile or other like satisfactory underground conduit for lots of one (1)
acre or less, or a suitable system for lots of more than one (1) acre
which will deliver water to those landowners within the subdivision who
are also within the irrigation entity, with the following appropriate
approvals:
(i)
For proposed subdivisions within the incorporated limits of a
city, the irrigation system must be approved by the city zoning
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authority or the city council, as provided by city ordinance, with
the advice of the irrigation entity charged with the delivery of
water to said lands.
(ii) For proposed subdivisions located outside incorporated cities
but within a negotiated area of city impact pursuant to chapter 65,
title 67, Idaho Code, or within one (1) mile outside the incorporated
limits of any city, both city and county zoning authorities and city
council and county commissions must approve such irrigation system in
accordance with section 50-1306, Idaho Code. In addition, the irrigation entity charged with the delivery of water to said lands must be
advised regarding the irrigation system.
(iii) For proposed subdivisions located outside an area of city
impact in counties with a zoning ordinance, the delivery system must
be approved by the appropriate county' zoning authori ty , and the
county commission with the advice of the' irrigation entity charged
with the delivery of water to said lands.
(iv) For proposed subdivisions located outside an' area of city
impact in counties without a zoning ordinance, such irrigation system
must be approved by the board of countycoamissioners with the advice
of the irrigation entity charged wlth the delivery of water to said
lands.
(c) The owner of the easement or right-of-way and the owner of the
servient estate have provided written permission for any physical alteration of easements or rights-of-way and for any encroachments on easements
or rights-of-way, including encroachments by any public or private roads,
utilities, fences, gates, pipelines, structures or any other construction
or placement of objects.
(2) (a) In the event that the provisions of either subsection (l)(a)~ or
(l)(b) or (l)(c) of this section have not been complied with, the assessments of the irrigation entity for operation, maintenance, construction,
and other valid charges permitted by statute shall in no way be affected.
Any person, firm or corporation or any other person offering such lots in
such subdivision for sale, or selling such lot shall, prior to the sale,
advise the purchaser in writing"as follo~s:
(i)
That suitable water deliveries' have not been provided; and
(ii) That the purchaser of the" lot must remain subject to all
assessments levied by the irrigati~n'entity; and
(iii) That the individual purchaser shall be responsible to pay such
legal assessments; and
(iv) That the assessments are a lien on the land within the irrigation entity; and
(v) That the purchaser may at a future date petition the appropriate irrigation entity for exclusion from the irrigation district; and
(vi) Whether written permission as required by subsection (l)(c) of
this section has been obtained from the owner of the easement or
right-of-way and the owner of the servient estate.
(b) A disclosure statement executed by the purchasers and duly acknowledged, containing the representations required in this, subsection of this
section, shall be obtained by the seller at the time of receipt of the
earnest money from the purchaser, and affixed to the proposed sales contract and a copy thereof shall be forwarded to the appropriate irrigation
entity.
SECTION 2. That Section 42-1102, Idaho Code, be, and the same
amended to read as follows:
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42-1102. OWNERS OF LAND - RIGHT TO RIGHT-OF-WAY. When any such owners or
claimants to land have not sufficient length of frontage on a stream to afford
the requlslte fall for a ditch, canal or other conduit on their own premises
for the proper irrigation thereof, or where the land proposed to be irrigated
is back from the banks of such stream, and convenient facilities otherwise for
the watering of said lands cannot be had, such owners or claimants are entitled to a right-of-way through the lands of others, for the purposes of irrigation. The right-of-way shall include, but is not limited to, the right to
enter the land across which the right-of-way extends, for the purposes of
cleaning, maintaining and repairing the ditch, canal or conduit, and to occupy
such width of the land along the banks of the ditch, canal or conduit as is
necessary to properly do the work of cleaning, maintaining and repalrlng the
ditch, canal or conduit with personnel and with such equipment as is commonly
used, or is reasonably adapted, to that work. The right-of-way also includes
the right to deposit on the banks of the ditch or canal the debris and other
matter necessarily required to be taken from the ditch or canal to properly
clean and maintain it, but no greater width of land along the banks of the
canal or ditch than is absolutely necessary for such deposits shall be occupied by the removed debris or other matter. Provided, that in the making, constructing, keeping up and maintenance of such ditch, canal or conduit, through
the lands of others, the person, company or corporation, proceeding under this
section, and those succeeding to the interests of such person, company or corporation, must keep such ditch, canal or other conduit in good repair, and are
'liable to the owners or claimants of the lands crossed by such work or aqueduct for all damages occasioned by the overflow thereof, or resulting from any
neglect or accident (unless the same be unavoidable) to such ditch or aqueduct.
The existence of a visible ditch, canal or conduit shall constitute notice
to the owner, or any subsequent purchaser, of the underlying servient estate,
that the owner of the ditch, canal or conduit has the right-of-way and incidental rights confirmed or granted by this section.
Rights-of-way provided by this section are essential for the operations of
the ditches, canals and conduits. No person Or entity shall cause or permit
any encroachments onto the riSht-of-way, including public or private roads,
utilities, fences, gates, pipelines, structures, or other construction or
pla~ement of objects, without the written permission of the owner of the
right-of-way and the owner of the servient estate. Encroachments of any kind
placed in such right-of-way without express written permission of the owner of
the right-of-way shall be removed at the expense of the person or entity causing or permitting such encroachment, upon the request of the owner of the
right-of-way.
This section shall apply to ditches, canals or other conduits existing on
the effective date of this act, as well as to ditches, canals or other conduits constructed after such effective date.
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SECTION 3. That Section 42-1208, Idaho Code, be, and the same is hereby
amended to read as follows:
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42-1208. EASEMENTS OR RIGHTS-OF-WAY NOT SUBJECT TO ADVERSE POSSESSION.
Easements or rRights-of-way of irrigation districts, carey act operating companies, nonprofit irrigation entities, and lateral ditch associations, and
drainage districts are not subject to adverse possession, and no person shall
prevent free access of authorized personnel on easements or rights-of-way or
cons,truct any obstruction on easements or rights-of-way in an effort to
adversely possess said easement or right-of-way.
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SECTION 4. That Chapter 12, Title 42, Idaho Code, be, and the same is
hereby amended by the addition thereto of a NEW SECTION, to be known and designated as Section 42-1209, Idaho Code, and to read as follows:
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42-1209. ENCROACHMENTS ON EASEMENTS AND RIGHTS-OF-WAY. Easement s or
rights-of-way of irrigation districts, Carey act operating companies, nonprofit irrigation entities, lateral ditch associations, and drainage districts
are essential for the operations of such irrigation and drainage entities.
Accordingly, no person or entity shall cause or pennit any encroachments onto
the easements or rights-of-way, including any public or private roads, utilities, fences, gates, pipelines, structures or other construction Or placement
of objects, without the written permission of the irrigation district, Carey
act operating company, nonprofit irrigation entity, lateral ditch association,
or drainage district owning the easement or right-of-way and the owner of the
servient estate. Encroachments of any kind placed in such easement or rightof -way, without such express . written pennission. shall be removed at the
expense of the person or entity causing Or permitting such encroachments, upon
the request of the owner of the easement or right-of-way or the owner of the
servient estate.
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Seconded by _C_u_dd_YL-_____________
IN THE HOUSE OF REPRESENTATIVES
HOUSE AMENDMENTS TO H.B. NO. 634
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AMENDMENT TO SECTION 2
On page 3 of the printed bi 11, in line 37, delete "and the owner of the
servient estate" and insert: ", in order to ensure that any such encroachments
will not unreasonably or materially interfere with the use and enjoyment of
the right-of-way"; and in line 41, following "right-of-way" insert: tI, in the
event that any such encroachments unreasonably or materially interfere with
the use and enjoyment of the right-of-way. Nothing in this section shall 1n
any way affect the exercise of the right of eminent domain for the public purposes set forth in section 7-701, Idaho Code".

20

AMENDMENTS TO SECTION 4
page 4, 1D line 13, delete "and the owner of the" and in line 14,
delete "servient estate" and insert: ", in order to ensure that any such
encroachments will not unreasonably or materially interfere with the use and
enjoyment of the easement or right-of-way";
1n
line
17 ,
following
"right-of-way" delete "or the owner of the" and in line 18, delete "servient
estate" and insert: ", in the event that any such encroachments unreasonably
Or materially interfere with the use and enjoyment of the easement or rightof-way. Nothing in this section shall in any way affect the exercise of the
right of eminent domain for the public purposes set forth in section 7-701,
Idaho Code".
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AMENDMENTS TO THE BILL
On page 1, delete lines 16 through 43, and on page 2, delete lines
through 52, and renumber subsequent sections of the bill accordingly.

24
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26

CORRECTION TO TITLE
On page 1, in line 2, delete "AMENDING SEC-", and delete lines 3, 4 and 5
and 1n line 6, delete "AND TO REQUIRE NOTIFICATION;".
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IN THE HOUSE OF REPRESENTATIVES
HOUSE BILL NO. 634, As Amended
BY RESOURCES AND CONSERVATION COMMITTEE
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AN ACT
RELATING TO IRR1GATION AND DRAINAGE EASEMENTS AND RIGHTS-OF-WAY; AMENDING SECTION 42-1102, IDAHO CODE, TO REQUIRE PERMISSION FROM Oh~ERS OF IRRIGATION
RIGHTS-OF-WAY FOR ENCROACHMENTS OF ANY KIND ON THE RIGHTS-OF-WAY; AMENDING
SECTION 42-1208, IDAHO CODE, TO CLARIFY THAT PROTECTION FROM ADVERSE POSSESSION APPLIES TO EASEMENTS AS WELL AS TO RIGHTS-OF-WAY OF IRRIGATION AND
DRAINAGE DISTRICTS; AND AMENDING CHAPTER 12, TITLE 42, IDAHO CODE, BY THE
ADDITION OF A NEW SECTION 42-1209, IDAHO CODE, TO REQUIRE WRITTEN PERMISSION OF THE OWNER OF AN IRRIGATION OR DRAINAGE EASEMENT OR RIGHT-OF-WAY
BEFORE ENCROACHMENTS OF ANY KIND ARE PERMITTED.
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SECTION 1. That Section 42-1102, Idaho Code, be, and the same
amended to read as follows:
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Enacted by the Legislature of the State of Idaho:
1S

hereby

42-1102. OWNERS OF LAND -- RIGHT TO RIGHT-OF-WAY. When any such owners Or
claimants to land have not sufficient length of frontage on a stream to afford
the requisite fall for a ditch, canal or other conduit on their own premises
for the proper irrigation thereof, or where the land proposed to be irrigated
is back from the banks of such stream, and convenient facilities otherwise for
the watering of said lands cannot be had, such owners or claimants are entitIed to a right-of-way through the lands of others, for the purposes of irrigation. The right-of-way shall include, but is not limited to, the right to
enter the land across which the right-of-way extends, for the purposes of
cleaning, maintaining and repairing the ditch, canal or conduit, and to occupy
such width of the land along the banks of the ditch, canal or conduit as is
necessary to properly do the work of cleaning, maintaining and repairing the
ditch, canal or conduit with personnel and with such equipment as is commonly
used, or is reasonably adapted, to that work. The right-of-way also includes
the right to deposit on the banks of the ditch or canal the debris and other
matter necessarily required to be taken from the ditch or canal to properly
clean and maintain it, but no greater width of land along the banks of the
canal or ditch than is absolutely necessary for such deposits, shall be occupied by the removed debris or other matter. Provided, that in the making, constructing, keeping up and maintenance of such ditch, canal or conduit, through
the lands of others, the person, company or corporation, proceeding under this
section, and those succeeding to the interests of such person, company or corporation, must keep such ditch, canal or other conduit in good repair, and are
liable to the owners or claimants of the lands crossed by such work or aqueduct for all damages occasioned by the overflow thereof, or resulting from any
neglect or accident (unless the same be unavoidable) to such ditch or aqueduct.
The existence of a visible ditch, canal or conduit shall constitute notice
to the owner, or any subsequent purchaser, of the underlying servient estate,
that the owner of the ditch, canal or conduit has the right-of-way and inci-
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dental rights confirmed or granted by this section.
Rights-of-way provided by this section are essential for the operations of
the ditches, canals and conduits. No person or entity shall cause or permit
any encroachments onto the right-of-way, including public or private roads,
utilities, fences, gates, pipelines, structures, or other construction or
placement of objects, without the written permission of the owner of the
rlght-of-way, in order to ensure that any such encroachments will not
unreasonably or materially interfere with the use and enjoyment of the rightof-way. Encroachments of any kind placed in such right-of-way without express
written permission of the owner of the right-of-way shall be removed at the
expense of the person or entity causing or permitting such encroachment, upon
the request of the owner of the right-of-way, in the event that any such
encroachments unreasonably or materially interfere with the use and enjoyment
of the right-of-way. Nothing in this section shall in any way affect the exercise of the right of eminent domain for the public purposes set forth in section 7-701, Idaho Code.
This' section shall apply to ditches, canals or other conduits existing on
the effective date of this act, as well as to ditches, canals or other conduits constructed after such effective date.
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SECTION 2. That Section 42-1208, Idaho Code, be, and the same
amended to read as follows:
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42-1208. EASEMENTS OR RJGHTS-DF-WAY NOT SUBJECT TO ADVERSE POSSESSJON.
Easements or rRights-of-way of irrigation districts, Carey act operating companies, nonprofit irrigation entltles, and lateral ditch associations, and
drainage districts are not subject to adverse possession, and no person shall
prevent free access of authorized personnel on easements or rights-of-way qr
construct any obstruction on easements or rights-of-way in an effort to
adversely possess said easement or right-of-way.
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SECTJON 3. That Chapter 12, Title 42, Idaho Code, be, and the same is
hereby amended by the addition thereto of a NEW SECTION, to be known and designated as Section 42-1209, Idaho Code, and to read as follows:
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42-1209. ENCROACHMENTS ON EASEMENTS AND RIGHTS-OF-WAY. Easements or
rights-of-way of irrigation districts, Carey act operating companies, nonprofit irrigation entities, lateral ditch associations, and drainage districts
are essential for the operations of such irrigation and drainage entities.
Accordingly, no person or entity shall cause or permit any encroachments onto
the easements or rights-of-way, including any public or private roads, utilities, fences, gates, pipelines, structures or other construction or placement
of objects, without the written permission of the irrigation district, Carey
act operating company, nonprofit irrigation entity, lateral ditch association,
or drainage district owning the easement or right-of-way, in order to ensure
that any such encroachments will not unreasonably or materially interfere with
the use and enjoyment of the easement or right-of-way. Encroachments of any
kind placed in such easement or right-of-way, without such express written
permission shall be removed at the expense of the person or entity causing or
permitting such encroachments, upon the request of the owner of the easement
or right-of-way, in the event that any such encroachments unreasonably or
materially interfere with the use and enjoyment of the easement or right-ofway. Nothing in this section shall in any way affect the exercise of the right
of eminent domain for the public purposes set forth in section 7-701, Idaho
Code.

8
9

50
51

235

1S

hereby

Mark Hilty, ISB #5282
HAMILTON, MICHAELSON & HILTY, LLP
1303 12th Avenue Road
P.O. Box 65
Nampa, Idaho 83653-0065
Telephone: (208) 467-4479
Facsimile: (208) 467-3058

ORIGINAL
\/i)a.

F I A.bj, Q.M.

\

J. Frederick Mack, ISB #1428
Erik F. Stidham, ISB #5483
Scott E. Randolph, ISB #6768
HOLLAND & HARTLLP
Suite 1400, U.S. Bank Plaza
101 South Capitol Boulevard
P.O. Box 2527
Boise, Idaho 83701-2527
Telephone: (208) 342-5000
Facsimile: (208) 343-8869

JAN 20 2009
CANYON COUNTY CLERK

T. CRAWFORD, DEPUTY

Attorneys for Defendant

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

Case No. CV 08-556-C

PIONEER IRRIGATION DISTRICT,
Plaintiff,

AFFIDAVIT OF COUNSEL IN
SUPPORT OF REPLY TO
RESPONSE TO MOTION FOR
PARTIAL SUMMARY JUDGMENT

vs.
CITY OF CALDWELL,
Defendant.
CITY OF CALDWELL,
Counterclaimant,
-vsPIONEER IRRIGATION DISTRICT,
Counterdefendant.
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STATE OF IDAHO

)
)ss.
)

COUNTY OF ADA

SCOTT E. RANDOLPH, first being duly sworn on oath, states and affinns as follows:
1.
LLP

Your affiant is an attorney in the Boise office of the law finn of Holland & Hart

and is licensed to practice law in the State of Idaho. I am an attorney on behalf of

DefendantiCounterclaimant City of Caldwell ("Caldwell") in this matter. I make this affidavit in
support of its Reply to Response to Motion for Summary Judgment.
2.

Attached hereto as Exhibit A is legislative history that I obtained from Westlaw

for Idaho Code §§ 42-1102, 1208 and 1209.
Dated this /

i

day of January, 2009.

Scott E. Randolp
SUBSCRIBED and SWORN to before me this

L1'day of January, 2009.

Notary Public for Idaho
Residing at: Boise
.
My Commission Expires: ~I /

L

L
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CERTIFICATE OF SERVICE
I hereby certify that on this t7 day of January, 2009, I caused to be served a true and
correct copy of the foregoing by the method indicated below, and addressed to the following:

D

Scott L. Campbell
MOFFATT, THOMAS, BARRETT,
ROCK & FIELDS, Chartered
P.O. Box 829
Boise, Idaho 83701
Facsimile (208) 385-5384

1j
D

U.S. Mail
Hand Delivered
Overnight Mail
Telecopy (Fax)

U.S. Mail
Hand Delivered
Overnight Mail
Telecopy (Fax)

Mark Hilty
HAMILTON, MICHAELSON &
HILTY,LLP
1303 12th Avenue Road
P.O. Box 65
Nampa, Idaho 83653-0065
Facsimile: (208) 467-3058
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Ch. 179
H.B. No. 634
EASEMENTS AND RIGHTS OF WAY--IRRIGATION --EASEMENTS AND ENCROACHMENTS
AN ACT RELATING TO IRRIGATION AND DRAINAGE EASEMENTS AND RIGHTS-OF-WAY; AMENDING
SECTION 42-1102, IDAHO CODE, TO REQUIRE PERMISSION FROM OWNERS OF IRRIGATION
RIGHTS-OF-WAY FOR ENCROACHMENTS OF ANY KIND ON THE RIGHTS-OF-WAY; AMENDING SECTION
42-1208, IDAHO CODE, TO CLARIFY THAT PROTECTION FROM ADVERSE POSSESSION APPLIES TO
EASEMENTS AS WELL AS TO RIGHTS-OF-WAY OF IRRIGATION AND DRAINAGE DISTRICTS; AND
AMENDING CHAPTER 12, TITLE 42, IDAHO CODE, BY THE ADDITION OF A NEW SECTION 421209, IDAHO CODE, TO REQUIRE WRITTEN PERMISSION OF THE OWNER OF AN IRRIGATION OR
DRAINAGE EASEMENT OR RIGHT-OF-WAY BEFORE ENCROACHMENTS OF ANY KIND ARE PERMITTED.

Be It Enacted by the Legislature of the State of Idaho:
SECTION 1. That Section 42-1102, Idaho Code, be, and the same is hereby amended
to read as follows:
«

ID ST § 42-1102 »

42-1102. OWNERS OF LAND -- RIGHT TO RIGHT-OF-WAY. When any such owners or claimants to land have not sufficient length of frontage on a stream to afford the requisite fall for a ditch, canal or other conduit on their own premises for the
proper irrigation thereof, or where the land proposed to be irrigated is back from
the banks of such stream, and convenient facilities otherwise for the watering of
said lands cannot be had, such owners or claimants are entitled to a right-of-way
through the lands of others, for the purposes of irrigation. The right-of-way shall
include, but is not limited to, the right to enter the land across which the rightof-way extends, for the purposes of cleaning, maintaining and repairing the ditch,
canal or conduit, and to occupy such width of the land along the banks of the
ditch, canal or conduit as is necessary to properly do the work of cleaning, maintaining and repairing the ditch, canal or conduit with personnel and with such
equipment as is commonly used, or is reasonably adapted, to that work. The rightof-way also includes the right to deposit on the banks of the ditch or canal the
debris and other matter necessarily required to be taken from the ditch or canal to
properly clean and maintain it, but no greater width of land along the banks of the

EXHIBIT
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canal or ditch than is absolutely necessary for such deposits shall be occupied by
the removed debris or other matter.
Provided, that in the making, constructing,
keeping up and maintenance of such ditch, canal or conduit, through the lands of
others, the person, company or corporation, proceeding under this section, and
those succeeding to the interests of such person, company or corporation, must keep
such ditch, canal or other conduit in good repair, and are liable to the owners or
claimants of the lands crossed by such work or aqueduct for all damages occasioned
by the overflow thereof, or resulting from any neglect or accident (unless the same
be unavoidable) to such ditch or aqueduct.
The existence of a visible ditch, canal or conduit shall constitute notice to the
owner, or any subsequent purchaser, of the underlying servient estate, that the
owner of the ditch, canal or conduit has the right-of-way and incidental rights
confirmed or granted by this section.

This section shall apply to ditches, canals or other conduits existing on the effective date of this act, as well as to ditches, canals or other conduits constructed after such effective date.
SECTION 2. That Section 42-1208, Idaho Code, be, and the same is hereby amended
to read as follows:
«

ID ST

§

42-1208 »

RIGHTS-OF-WAY NOT SUBJECT TO ADVERSE POSSESSION.
42-1208.
ights-of-way of irrigation districts, Carey act operating companies,
irrigation entities, aa4 lateral ditch associations,
subject to adverse possession, and no person shall prevent free access of
ized personnel on
rights-of-way or construct any obstruction
rights-of-way in an effort to adversely possess said
way.

nonprofit
are not
authoron
right-of-

SECTION 3. That Chapter 12, Title 42, Idaho Code, be, and the same is hereby
amended by the addition thereto of a
, to be known and designated as
Section 42-1209, Idaho Code, and to read as follows:
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42-1209 »

42-1209. ENCROACHMENTS ON EASEMENTS AND RIGHTS-OF-WAY. Easements or rights-of-way
of irrigation districts, Carey act operating companies, nonprofit irrigation entities, lateral ditch associations, and drainage districts are essential for the operations of such irrigation and drainage entities. Accordingly, no person or entity
shall cause or permit any encroachments onto the easements or rights-of-way, including any public or private roads, utilities, fences, gates, pipelines, structures or other construction or placement of objects, without the written permission
of the irrigation district, Carey act operating company, nonprofit irrigation entity, lateral ditch association, or drainage district owning the easement or rightOf-way, in order to ensure that any such encroachments will not unreasonably or materially interfere with the use and enjoyment of the easement or right-of-way. Encroachments of any kind placed in such easement or right-of-way, without such express written permission shall be removed at the eXpense of the person or entity
causing or permitting such encroachments, upon the request of the owner of the
easement or right-of-way, in the event that any such encroachments unreasonably or
materially interfere with the use and enjoyment of the easement or right-of-way.
Nothing in this section shall in any way affect the exercise of the right of eminent domain for the public purposes set forth in section 7- 701, Idaho Code.
Approved on the 23rd day of March, 2004.
Effective:

July 1, 2004.
STATEMENT OF PURPOSE
RS 13887Cl

This legislation would modify statutes ~o provide for written approval by irrigation and drainage entities and owners of the underlying fee title for encroachments
onto the easements and rights-of-way necessary for delivery of water by irrigation
and drainage entities.
It would clarify that easements and rights-of-way are protected from adverse possession.
It would clarify that drainage district easements
and rights-of-way are not subject to adverse possession.
It would also require
subdividers to obtain written approval from the irrigation or drainage entity and
owners of the underlying fee title of any alterations to irrigation or drainage
easements or rights-of-way and alterations of and encroachments upon those easements or rights-of-way, and to disclose to buyers of lots whether written permission has been obtained. Currently, some counties do require such approval. Others
do not consistently obtain such approval. This law makes it uniform requiring all
planning and zoning and other land use decisions to involve and obtain approval
from the irrigation and drainage entities and owners of the underlying fee title.
FISCAL IMPACT
This bill will have no negative fiscal impact.
Contact
Name:

Norm Semanko, Idaho Water Users Association
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Phone:

(208) 344-6690
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CANYON COUNTY CLERK
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Attorneys for Defendant

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

Case No. CV 08-556-C

PIONEER IRRIGATION DISTRICT,
Plaintiff,

CITY OF CALDWELL'S REPLY
BRIEF IN SUPPORT
OF MOTION FOR PARTIAL
SUMMARY JUDGMENT

vs.
CITY OF CALDWELL,
Defendant.
CITY OF CALDWELL,
Counterc1aimant,
vs.
PIONEER IRRIGATION DISTRICT,
Counterdefendant.

CITY OF CALDWELL'S REPLY BRIEF IN SUPPORT OF MOTION FOR PARTIAL
SUMMARY JUDGMENT - 1
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DefendantiCounterclaimant City of Caldwell ("Caldwell") hereby submits this reply brief
in support of its motion for partial summary judgment pursuant to Idaho Rule of Civil Procedure

56.

I. INTRODUCTION
The legal claims of Pioneer Irrigation District ("PID") depend upon the interpretation of
three Idaho statutes, Idaho Code §§ 42-1102, 42-1208, and 42-1209. To narrow the case,
Caldwell seeks a ruling that none of the statutes at issue are to be applied retroactively.
In 2004, the Idaho legislature made substantive changes to Idaho Code § 42-1102, and §
42-1209, adding new requirements relating to obtaining written permission and new rights
related to the removal of encroachments. Further, in 2004, Idaho Code § 42-1102 , which
previously had only applied to "rights-of-way", was expanded to easements. In 1981, the
legislature modified Idaho Code § 42-1208 to prevent a party from obtaining by adverse
possession a right-of-way owned by an irrigation district. In 2004, the legislature amended Idaho
Code § 42-1208 to foreclose an adverse possession claim against an irrigation district's easement
or right-of-way. PID concedes that these statutory modifications occurred on the respective
dates listed above.
Idaho Code § 73-101 bars retroactive application of a statute unless the statute includes
an express mandate for retroactive application. As even PID concedes, the legislature did not
expressly mandate the retroactive application of any of the statutes that are the subject of
Caldwell's pending motion. In turn, as even PID must concede, the retroactive application of
each of the statutes is barred by Idaho Code § 73-101.
Despite conceding the substantive changes to the respective statutes and despite
conceding that the legislature did not expressly direct retroactive application, PID asserts that the
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rule against retroactive application of statutes does not apply because the newly added provisions
were merely procedural and/or remedial.
PID's argument is without merit. The 2004 legislative amendments affected Caldwell's
vested and/or contractual rights in a number of different respects. First, PID alleges in the First
Amended Complaint that at least some of the at-issue outfalls are owned by Caldwell and/or
were installed by developers pursuant to Caldwell's municipal authority. Thus, based on PID's
own allegations, any order demanding the removal of the outfalls would necessarily diminish or
destroy Caldwell's vested and/or contractual rights to use the outfalls. Caldwell also has
prescriptive rights to discharge storm water and enjoys natural drainage rights under Idaho law.
Finally, the 2004 legislative amendments would affect the vested and/or contractual rights of
third parties that installed storm water outfalls pursuant to development agreements with
Caldwell pursuant to Caldwell's municipal authority. Because the 2004 amendments would
diminish and/or destroy Caldwell's vested or contractual rights in these outfalls, Caldwell is
entitled to an order holding that the 2004 legislative amendments relating to the "written
authorization" requirement are not retroactive prior to July 1, 2004.
Caldwell also seeks a ruling that Idaho Code § 42-1208 does not apply retroactively.
Specifically, Caldwell seeks a ruling that the prohibition against adverse possession embodied in
Idaho Code § 42-1208 does not apply to property interests acquired by adverse possession in any
irrigation rights-of-way prior to 1981 and easements prior to 2004. The 2004 amendment to
include easements as well as right-of-way was significant because it substantially broadened the
scope of property rights protected from claims of adverse possession.
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II.
A.

ARGUMENT

PID Does Not Contest the Generally Applicable Rules Against Retroactive
Application.
Idaho Code § 73-101 provides that "[n]o part of these compiled laws is retroactive, unless

expressly so declared." See also Woodland Furniture, LLC v. Larsen, 124 P.3d 1016, 1022
(Idaho 2005) (holding that "[t]he law is well settled that, unless a contrary intention is clearly
indicated, a new statute will not be given retrospective effect"). Not surprisingly, PID does not
dispute this established rule against retroactive application of statutes. Instead, in response to
Caldwell's motion for summary judgment, PID argues that Idaho Code § 73-101 does not apply
because Caldwell did not show that the "written authorization" requirement applies to
contractual or vested rights.
This argument fails because the undisputed fact remains that nothing in Idaho Code §§
42-1102 or 1209 reflects the Idaho Legislature's intention to make the "written authorization"
requirement retroactive. Therefore Idaho Code § 73-101 controls and the "written authorization"
requirement should only apply to encroachments created on or after July 1,2004 - the effective
date for the newly created statutory language.
PID also does not dispute the Idaho Supreme Court decisions expressly holding that by
imposing an effective date for a newly created statute, the Idaho legislature demonstrated its
intent that the statutes not be applied retroactively. See Woodland Furniture, LLC, 124 P.3d at
1022. PID asserts in its response brief that the Idaho Legislature did not expressly establish July
1,2004 as the effective date for the at-issue legislative additions. However, pursuant to Idaho
Code § 67-510, the effective date of the newly enacted legislative amendments was July 1,2004.
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This provides further support that the well-accepted rule against retroactive application of
statutes should apply here.

B.

Retroactive Application of Idaho Code §§ 42-1102 or 1209 Would Diminish Or
Destroy Caldwell's Vested and/or Contractual Rights and Change the Legal Effect
of Previous Events.
PID argues that the established rule against retroactive application does not apply because

Caldwell did not introduce evidence that the newly created "written authorization" requirement
would "create, enlarge, diminish, or destroy contractual or vested rights." Byrant v. City of
Blaclifoot, 137 Idaho 307, 313 (2002). It is clear, however, that courts cannot apply a statute

retroactively to "change the 'legal effect' of any previous event." Engen v. James, 448 P.2d 977,
982 (Idaho 1969).
In Landgrafv. USI Film Prods, 511 U.S. 244 (1994), the United States Supreme Court
articulated the following test regarding retroactive application of federal statutes enacted after the
events at issue: "When, however, the statute contains no such express command [regarding
retroactivity], the court must determine whether the new statute would have retroactive effect,

i.e., whether it would impair rights a party possessed when he acted, increase a party's liability
for past conduct, or impose new duties with respect to transactions already completed." Id. at
280. The Court then cautioned that "[i]fthe statute would operate retroactively, our traditional
presumption teaches that it does not govern absent clear congressional intent favoring such a
result." Id.
In the case at hand, the 2004 amendments change the legal effect of previous events
related to the discharge of storm water by Caldwell and/or by other third parties. For example, it
would require a writing when none was previously required. It would also allow PID to call into
question past events that were perfectly legitimate under prior law. Prior to 2004 the written
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consent requirement did not exist. Under the new legislation, PID might argue that an
encroachment is unlawful simply because the written consent requirement had not been satisfied.
Pertinent to Caldwell, Caldwell may have approved developments without first obtaining proof
that PID gave written permission for a given easement. As is evident from the present suit, PID
now attempts to obtain relief against Caldwell for development decisions of exactly that type.
Additionally, as discussed below, retroactive application of the at-issue statutes would diminish
or destroy Caldwell's and/or other third party's vested and/or contractual rights to discharge
storm water.
PID alleges in its First Amended Complaint' that Caldwell owns some of the at-issue
outfalls. PID also alleges that third-party developers installed storm water outfalls based on
authorization from Caldwell. See First Amended Complaint ~~ 10-11,22,28, 30(a), (b), 43(g),
50, 55(a), (b). The fact that Caldwell has an ownership interest in some of the at-issue outfalls
makes clear that any order requiring the removal of those outfalls would diminish or destroy
Caldwell's rights to use the outfalls that it currently owns. Similarly, the third-party developers
who installed and own storm water outfalls based on approval from Caldwell in the development
process would have their vested rights and interests diminished and/or destroyed if the Court
applied the 2004 amendments retroactively. Likewise, it would change the legal effect of
previous events. Therefore based on the pleadings on file with the Court, retroactive application
ofIdaho Code §§ 42-1102 and/or 1209 is prohibited.

Idaho Rule of Civil Procedure 56(c) ("The judgment sought shall be rendered forthwith if the
pleadings, depositions, and admissions on file, together with the affidavits, if any, show that
there is no genuine issue as to any material fact and that the moving party is entitled to a
judgment as a matter oflaw.").
I
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PID wrongly asserts that Caldwell cannot have vested prescriptive rights because
prescriptive rights do not vest until confirmed in a judicial hearing. Response Brief at 13 n.2.
This is simply a misstatement of the law. Instead, prescriptive rights vest upon satisfaction of the
elements necessary for obtaining an easement by prescription.
In Beckstead v. Price, 190 P.3d 876 (Idaho 2008), the Idaho Supreme Court recognized
this principal by applying the prior-version of Idaho Code § 5-203 to a case where the
prescriptive period allegedly ~an during the period 1996 to 2005. Id at 881. Ifprescriptive
rights really did not vest until judicial confirmation (as PID urges in its response brief) and the
2006 amendment to Idaho Code § 5-203 were merely procedural, then the Idaho Supreme Court
would have applied the 20-year period to the plaintiffs in Beckstead and the case would have
turned on that issue. Instead, the Idaho Supreme Court affirmed the district court's finding that
the plaintiffs had established a prescriptive easement based on their use of the property for the
statutory period of five years. Id at 881-82. See also Christenson v. Wikan, 254 Wis. 141, 144
(1948) ("the enactment in 1941 could not affect the prescriptive rights acquired by an adverse
user beginning in 1916 because those rights were already vested by that time"); see also, Jones v.

State, 432 P.2d 420,424 (Idaho 1967) ("The evidence thus shows actual occupation of the
properties by respondents or their predecessors in interest under color of title for the five-year
prescriptive period, improvement of the property and payment of all taxes levied and assessed
thereon according to law. Those circumstances constitute sufficient compliance with the
statutory requirements for perfection of title by adverse possession.").
Therefore for the prescriptive and/or other property rights that vested prior to the 2006
amendment to Idaho Code § 5-203, the prescriptive period is five years instead of the twenty
year period urged by PID. See Beckstead, 190 P.3d at 881-82. The evidence is undisputed that

CITY OF CALDWELL'S REPLY BRIEF IN SUPPORT OF MOTION FOR PARTIAL
SUMMARY JUDGMENT - 7

249

Caldwell has used these outfalls for decades to discharge stonn water. Therefore retroactive
application to impose the written authorization requirement would destroy Caldwell's longestablished prescriptive rights.
Construing Idaho Code §§ 42-1102 and 1209 retroactively would also destroy or
diminish Caldwell's statutory right to discharge stonn water. Caldwell developed policies and
procedures for handling stonn water discharge long before the 2004 legislative amendments.
Caldwell was authorized to do so by, among other things, Idaho Code §§ 50-331-333 and 676518. Prior to 2004, the law did not impose any requirements regarding obtaining written
consent for encroaching on an irrigation easement or right-of-way. Retroactive application of
Idaho Code §§ 42-1102 and 1209 to encroachments created prior to 2004 would impose
additional requirements where none previously existed. Therefore these rights, as allowed by
Idaho Code §§ 50-331-333 and 67-6518 would be diminished or destroyed if the Court applies
Idaho Code §§ 42-1102 or 1209 retroactively because it would add an additional requirement to
Caldwell's discharge of municipal stonn water.
Retroactive application ofIdaho Code §§ 42-1102 and 1209 would diminish and/or
destroy Caldwell's natural drainage rights. See Burgess v. Salmon River Canal Co., 805 p.2d
1223, 1229 (Idaho 1991) Natural drainage rights under Idaho law do not involve the written
consent language that the Idaho Legislature added in 2004. Allowing PID to demand removal of
outfalls simply because Caldwell allegedly did not obtain written consent memorializing its
natural drainage rights would destroy vested rights and is prohibited by Idaho Code § 73 -1 0 1.
Finally, as discussed in the Motion to Dismiss for Failure to Join filed on January 12,
2009, the written authorization requirement, as interpreted by PID in its First Amended
Complaint, also plainly affects the vested and/or contractual rights of third parties including
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developers. PID alleges in the First Amended Complaint that these third parties installed outfalls
in connection with approval from Caldwell. Any order requiring the removal of outfalls installed
by third parties pursuant to these agreements would destroy or diminish vested and/or contractual
rights and would change the legal effect of prior events. Therefore retroactive application is
impermissible.

C.

The 2004 Legislative Amendments Are Not Procedural or Remedial Changes.
As discussed above, Caldwell has vested rights and interests in at least some of the

outfalls at issue. Certainly, the retroactive application would change the legal effect of previous
events relating to the outfalls. Therefore the rule against retroactive application applies.
In contrast to PID's assertions, the "written authorization" requirement created by the
Idaho Legislature in 2004 is not a mere procedural or remedial change. In Floyd v. Board of
Cornrn'rs of Bonneville County, 953 P.2d 984, 988 (Idaho 1998), the court distinguished between
"substantive" and "procedural" for purposes of this retroactivity analysis: "Substantive law
prescribes norms for societal conduct and punishments for violations thereof. It thus creates,
defines, and regulates primary rights. In contrast, practice and procedure pertain to the
essentially mechanical operations of the courts by which substantive law, rights, and remedies
are effectuated." Id
The 2004 amendments cannot be a mere procedural change because the amendments
created an altogether new written consent requirement and provides a statutory basis for an
irrigation district to demand removal of an alleged encroachment. Stated otherwise, PID would
have had no basis to demand removal of an encroachment prior to 2004 for lack of written
consent. Such a requirement exists in the amended statutes.
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Although not a claim for damages, it does provide PID with an entirely new statutory
right - the right to demand removal of an outfall if written consent for an encroachment is not
obtained. In Ex. ReI. Wasden v. Daical Chern. Indus., Ltd, 106 P.3d 428,432 (Idaho 2005), the
Idaho Supreme Court recognized that "[t]he creation of a right to recover damages is not merely
remedial legislation even if the conduct upon which the right to recover is based had previously
been declared wrongful." In Daical Chemical Industries, the state ofIdaho filed a complaint·
under the Idaho Competition Act for a conspiracy that was alleged to have occurred between
1979 and 1996. Id at 431. The Idaho Competition Act was not enacted until 2000. Id The
district court dismissed the complaint and held that the ICA could not be applied retroactively.
Id On appeal, the state argued that the Idaho Competition Act was purely remedial because
price fixing was prohibited by the former Idaho Antitrust Act which was repealed on July 1,

2000. Id at 431-32. The Idaho Supreme Court held that the determination whether the Idaho
Competition Act was remedial "hinges upon whether indirect purchasers could recover damages
under the IAA." Id at 432. After analysis, the Idaho Supreme Court concluded that indirect
purchasers could not recover damages under the IAA. Id Therefore the statute was not remedial
and retroactive application was prohibited by Idaho Code § 73-101.
Similar to a new claim for money damages, the written permission requirement did not
exist at common law or in the Idaho Code prior to 2004. Likewise, the right to demand removal
of an encroachment for lack of written permission likewise was a remedy that did not exist at
common law or in the Idaho Code. Therefore the enactment of Idaho Code § 42- I 209 and the
amendment to Idaho Code § 42-1102 were not mere remedial changes. As such, retroactive
application is forbidden by Idaho Code § 73-101.
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D.

Caldwell Did Not Misrepresent the Applicable Legislative History.
Although the issues raised by Caldwell's motion for summary judgment could be decided

in Caldwell's favor without reference to the Statement of Purpose cited in Caldwell's opening
brief, PID attempts to create an issue about mUltiple alleged "material misrepresentations"
regarding that legislative history. Given the serious nature of this charge, Caldwell offers the
following response.
PID apparently takes issue with the citation used by Caldwell for the legislative history
excerpted in Caldwell's opening brief. It is notable that PID itself fails to offer any citation for
the Statement of Purpose found on Page 9 of Caldwell's opening brief. See also Affidavit of
Andrew J. Waldera at 1 2 (attaching Statement of Purpose). While it appears that the referenced
language does not appear in the bound volume for Section 179 ofldaho's 2004 Session Laws,
Caldwell obtained the legislative history for Idaho Code §§ 42-1102 and 1209 by using Westlaw.
See Affidavit of Scott E. Randolph dated January 19, 2009 at ~ 2. The referenced language
appears following the statutory provisions that were enacted in 2004. See Ex. A to the Randolph
Aff. Therefore the cited language hardly constitutes a misrepresentation by Caldwell.
Additionally, the July 1, 2004 effective date plainly appears in the version of the legislative
history obtained by Caldwell.
PID also argues that Caldwell materially misrepresented the legislative history for Idaho
Code §§ 42-1102 and 1209 because one portion of the legislation referenced in the Statement of
Purpose was ultimately not enacted. This is irrelevant because the referenced language
references the "written authorization" requirement that the Idaho Legislature did enact and
appears in a Statement of Purpose for Idaho Code §§ 42-1102, 1208, and 1209. For ease of
reference, the at-issue provision contains the following language (in full):
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This legislation would modify statutes to provide for written
approval by irrigation and drainage entities and owners of the
underlying fee title for encroachments onto the easements and
rights-of-way necessary for delivery of water by irrigation and
drainage entities. It would clarify that easements and rights-ofway are protected from adverse possession. It would also require
subdividers to obtain written approval from the irrigation or
drainage entity and owners of the underlying fee title of any
alterations to irrigation or drainage easements or rights-of-way and
alterations of and encroachments upon those easements or rightsof-way, and to disclose to buyers of lots whether written
permission has been obtained. Currently, some counties do require
such approval. Others do not consistently obtain such approval.
This law makes it uniform requiring all planning and zoning and
other land use decisions to involve and obtain approval from the
irrigation and drainage entities and owners of the underlying fee
title.
Sec. 179, 2004 Idaho Sess. Laws.
Caldwell acknowledges that the cited language regarding uniformity of process in
Idaho's counties follows the discussion regarding approval of subdivisions. However, as is clear
from the preceding excerpt, the first portion of the quoted language also references the new
approval requirement. Therefore it is reasonable that the language regarding "such approval"
refers to the altogether new "approval" requirement contained in the provisions of the Idaho
Code that were enacted in 2004. This is hardly a basis to reject the established rule against
retroactive application provided by Idaho Code § 73-101.
E.

The Court Should Not Retroactively Apply Idaho Code § 42-1208.

Caldwell is entitled to an order holding that Idaho Code § 42-1208 cannot be applied
retroactively. Any other order would destroy vested and/or contractual rights as described
above. Idaho Code § 42-1208, as enacted in 1981 prevented any party from obtaining by adverse
possession a right-of-way owned by an irrigation district or other specified agency. As noted
above, prescriptive rights and satisfaction of the elements necessary to bring a claim for adverse
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possession vest upon completion of the necessary elements or statutory requirements in the case
of adverse possession. If Caldwell and/or any other entity satisfied the elements to bring a claim
for adverse possession against PID, and thus had vested rights prior to the 198 I effective date,
any retroactive application of Idaho Code § 42- I 208 would be forbidden by Idaho Code § 73101.
In 2004, the Idaho Legislature amended Idaho Code § 42-1208 and expanded the scope
of property rights to which it applied. Under the amended version of the statute, both rights-ofway and easements are protected from a claim of adverse possession. Easements are legally
distinguishable from rights-of-way. PID even acknowledges this in its response brief. Response
Brief at 17 (stating that "it is generally the case that a right-of-way is a ~ of easement"). See

also, Petition of Burnquist, 19 N. W.2d 394 (Minn. 1945) ("The distinction between a right of
way and an easement in lands adjoining it is, as Mr. Justice Hoar pointed out in Simonds v.

Walker, 100 Mass. 112, that a right of way brings the entire strip of land under the jurisdiction of
the highway authorities for highway purposes and uses and a mere easement of land outside the
limits of the highway does not."). Therefore it follows that if Caldwell and/or any other entity
had satisfied the statutory requirements to bring a claim for adverse possession prior to July 1,
2004 against easements owned by PID, it would be impermissible to apply Idaho Code § 421208 retroactively to vested rights in easements existing prior to July 1,2004.

III. CONCLUSION
For the foregoing reasons, the City respectfully requests that the Court grant summary
judgment in its favor ruling that Idaho Code §§ 42-1102, 1208, and 1209 apply prospectively
only, as described herein.
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DATED this

0'

day of January, 2009.
HOLLAND & HART

LLP

BY~~~~~~~~__+-&_~~~
__~~_~
__________
Scott E. Randolph, r the finn
Attorneys for Defen ant City of Caldwell
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CERTIFICATE OF SERVICE
I hereby certify that on this 7...9. day of January, 2009, I caused to be served a true and
correct copy of the foregoing by the method indicated below, and addressed to the following:

o

Scott L. Campbell, Esq.
MOFFATT, THOMAS, BARRETT,
ROCK & FIELDS, Chartered
P.O. Box 829
Boise, Idaho 83701
Facsimile: (208) 385-5384

[8J

o
o

o
o
o

Mark Hilty, Esq.
HAMILTON, MICHAELSON &
HILTY,LLP
1303 12th Avenue Road
P.O. Box 65
Nampa, Idaho 83653-0065
Facsimile: (208) 467-3058

[8J

U.S. Mail
Hand Delivered
Overnight Mail
Telecopy (Fax)

U.S. Mail
Hand Delivered
Overnight Mail
Telecopy (Fax)

4423293JDOC
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i'

Scott L. Campbell, ISB No. 2251
Tara Martens, ISB No. 5773
Dylan B. Lawrence, ISB No. 7136
Matthew J. McGee, ISB No. 7979
MOFFATT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED

101 S. Capitol Blvd., 10th Floor
Post Office Box 829
Boise, Idaho 83701
Telephone (208) 345-2000
Facsimile (208) 385-5384
18946.59
Attorneys for Plaintiff / Counterdefendant
Pioneer Irrigation District

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

PIONEER IRRIGATION DISTRICT,
Case No. CV 08-556-C
Plaintiff,
SECOND AFFIDAVIT OF DYLAN B.
LAWRENCE

vs.
CITY OF CALDWELL,
Defendant.

CITY OF CALDWELL,
Counterclaimant,
vs.

(!)

Ct:::

PIONEER IRRIGATION DISTRICT,
C ounterdefend ant.

o
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Client: 11 04520.2

STATE OF IDAHO )
) ss.
)
County of Ada
DYLAN B. LAWRENCE, having been duly sworn upon oath, deposes and states
as follows:
1.

I am licensed to practice law in the State of Idaho. I represent Pioneer

Irrigation District ("Pioneer") in the above-captioned matter and have access to the files that are
pertinent to this matter. I make this affidavit based upon my personal knowledge.
2.

In the City of Caldwell's Reply Brief in Support of Motion for Partial

Summary Judgment, p. 7, and at oral argument on January 26,2009, counsel for the City
referred to the case of Beckstead v. Price, 190 P .3d 876 (Idaho 2008), for the proposition that
the previous version ofIdaho Code Section 5-203 (Action to Recover Realty) governs these
proceedings. That statute was amended in 2006, effective July 1, 2006, to increase the statute of
limitations for actions to recover real property from 5 to 20 years. S.L. 2006, ch. 158, § 1.
3.

Attached hereto as Exhibit A is a true and correct copy of the Register of

Actions for the case of M Dale Beckstead, et al. v. Blaine Price, et al., Oneida County case
number CV-2005-109, which I printed from the Idaho Repository website at
https:llwww.idcourts.us/repositorylstart.do.This Register of Action indicates that that case was
initiated on July 1, 2005-one year prior to the July 1, 2006, effective date of the amendment to
Section 5-203.
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Client:1104520.2

Further your affiant sayeth naught.

D~·
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Cllent:1104520.2

CERTIFICATE OF ~il:VICE
I HEREBY CERTIFY that on this.2.!L day of January, 2009, I caused a true
and correct copy of the foregoing SECOND AFFIDAVIT OF DYLAN B. LAWRENCE to be served
by the method indicated below, and addressed to the following:
~) U.S. Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail
( ) Facsimile

Mark Hilty
HAMILTON MICHAELSON & HILTY LLP

1301 12th Avenue
P.O. Box 65
Nampa, ID 83653-0065
Fax: 467-3058

QC) U.S. Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail
( ) Facsimile

J. Fredrick Mack
Erik F. Stidham
HOLLAND & HART LLP

101 South Capitol Boulevard, Suite 1400
Post Office Box 2527
Boise,ID 83701-2527
Fax: 343-8869

DYl~
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Cllent:1104520.2

EXHIBIT A
to
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· . Idaho Repository - Case

page

Page

1

or ~

Case Number Result Page
Oneida
1 Cases Found.
r----'------'----M.03le Beckstead,etal. vi: Blaine Prlce7etal.--·-"'·--------·..-------·--~!

icase:;~o~~g:·

I
I

i
!

District Filed: 07/01/2005Subtype: Other Claims Judge: David C. Nye Status:

~~~~;'~008

;

Defendants:John Does 1·10, Lazy E., LLc, an Id Limited Liability Co. Price, Blaine Price, JoAnn
Plalntiffs:Beckstead, Gayle Beckstead, M. Dale

Register Date
of
actions:
05/25/2005 Defendant: Price, JoAnn Appearance Ryan S. lewis

I

I

II
l

07/01/2005 New Case Filed - Other Claims Complaint (Prescriptive
Easement)
Filing: A1 - Civil Complaint, More Than $1000 No Prior
07/01/2005 Appearance Paid by: R. Todd Garbett Receipt number:
0001249 Dated: 7/1/2005 Amount: $82.00 (Check)
07/01/2005 Plaintiff: Beckstead, M. Dale Appearance R. Todd
Garbett
07/01/2005 Plaintiff: Beckstead, Gayle Appearance R. Todd
Garbett
07/01/2005 Summons Issued (3)
Miscellaneous Payment: For Making Copy Of Any File
07/13/2005 Or Record By The Clerk, Per Page Paid by: Price,
JoAnn Receipt number: 0001313 Dated: 7/13/2005
Amount: $22.00 (Check)
Miscellaneous Payment: For Making Copy Of Any File
07/13/2005 Or Record By The Clerk, Per Page Paid by: Price,
JoAnn Receipt number: 0001317 Dated: 7/13/2005
Amount: $1.00 (Cash)
07/25/2005 Defendant: Price, Blaine Appearance lowell N.
Hawkes
07/25/2005 Defendant: Price, JoAnn Appearance lowell N.
Hawkes
07/25/2005 Defendant: lazy E., llc, an Id Limited Liability Co.
Appearance lowell N. Hawkes
Filing: 11A· Civil Answer Or Appear. More Than $1000
No Prior Appearance Paid by: Hawkes, lowell N.
07/25/2005 (attomey for lazy E., llc, an Id Limited Liability Co.)
Receipt number: 0001387 Dated: 7/25/2005 Amount:
$52.00 (Check)
Filing: J8B - Special Motions Counterclaim With Prior
Appearance Paid by: Hawkes, lowell N. (attorney for
07/25/2005 lazy E., llc, an Id Limited Liability Co.) Receipt
number: 0001387 Dated: 7/25/2005 Amount: $8.00
(Check)
07/25/2005 A~swer To Complaint And Counterclaim Of Defendants
Pnce and lazy E., llC
07/25/2005 Notice Of Service Of Discovery
07/26/2005 Notice OfTaking Deposition Gayle Beckstead Duces
Tecum
07/26/2005 Notice OfTaking Deposition M. Dale Beckstead Duces
Tecum
07/26/2005 Corrected Notice Of Taking Deposition Gayle
Beckstead Duces Tecum
07/26/2005 Corrected Notice Of Taking Deposition M. Dale
Beckstead Duces Tecum

https:llwww.idcourts.us/repository/caseNumberR~s3o

EXHIBIT A

1/23/2009

· . Idaho Repository - Case N

Page

Page 2

ot~

08/02/2005 Amended Notice of Deposition of M. Dale Beckstead
Duces Tecum
08/02/2005 Amended Notice of Deposition of Gayle Beckstead
Duces Tecum
08/02/2005 Hea.ring Sched.ul~d (Mot~on 0~/18/2005 04:00 PM)
Motion for Preliminary Injunction
08/05/2005 Summon~ Returned on Lazy E., LLC; Blaine Price &
JoAnn Price
08/05/2005 Moti?n for Preliminary Injunction and Court Inspection
to Disputed Roadway
08/05/2005 Affidavit of M. Dale Beckstead
08/05/2005 Affidavit of Gayle Beckstead
08/05/2005 Notice of Service
08/18/2005 Hearing result for Motion held on 08/18/2005 04:00
PM: Hearing Vacated Motion for Preliminary Injunction
10/20/2005 Notice Of Response To Rule 34(a)(2) Request To
Inspect Land
10/20/2005 Reply To Counterclaim Of Defendants Price And Lazy
E., LLC
10/28/2005 Notice of Service
10/28/2005 Hearing Scheduled (Status Conference 11/17/2005
03:00 pM)
11/02/2005 Notice of Service
11/09/2005 Order For Scheduling Conference
11/10/2005 Defendants' Request For Trial Setting
11/16/2005 Notice OfTelephonic Participation
11/17/2005 Notice of Service of Discovery
11/17/2005 Hearing result for Status Conference held on
11/17/200503:00 PM: Hearing Held
11/17/2005 Hearing Scheduled (Court Trial 04/10/200609:00 AM)
11/17/2005 Notice OfTrial
11/17/2005 Hearing Scheduled (Pretrial Conference 03/24/2006
11:30 AM)
11/22/2005 Minute Entry and Order, Order For Trial, Pre-trial
Schedule and Pre-Trial Conference
12/15/2005 Substitution Of Counsel
12/15/2005 Plaintiff: Beckstead, M. Dale Appearance David R.
Kress
12/15/2005 Plaintiff: Beckstead, Gayle Appearance David R. Kress
01/04/2006
01/18/2006
01/19/2006
01/19/2006

Plaintiffs' Disclosure List
Defendants' Exhibit List
Defendants' Amended Exhibit "R"
Defendants' Witness Disclosure

01/24/2006 M?tion F?r Continuance Of Pretrial Conference And
Tnal Setting
01/24/2006 Notice Of Hearing Re: Motion For Continuance Of
Pretrial Conference And Trial Setting
Hearing Scheduled (Motion 02/24/2006 11 :30 AM)
01/24/2006 Motion For Continuance of P.T. & Trial Setting
(Telephonic)
01/30/2006 Affidavit Of Counsel In Support Of Defendants Motion
For Summary Judgment
01/30/2006 Motion For Summary Judgment And Notice Of Hearing
01/30/2006 Defendants' Statement Of Undisputed Material Facts In
Support Of Motion For Summary Judgment
Memorandum Supporting Defendants' Motion For
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01/30/2006 Summary Judgment
01/31/2006 Continued (Motion 02/24/200609:00 AM) Motion For
Continuance of P.T. & Trial Setting
01/31/2006 Hearing Scheduled (Motion for Summary Judgment
02/24/2006 09:00 AM) Defendants' Motion

01/31/2006 Notice Of Hearing
02/09/2006 Notice Of Service Of Discovery
02/14/2006 Plaintiffs' Statement Contradicting The Defendants'
Statement Of Undisputed Material Facts

02/14/2006 Plaintiff~' Response. To Motion For Summary Judgment
And Notice Of Hearing

02/14/2006 Plaintiffs' List Of Exhibits
02/15/2006 Corrected Notice Of Hearing
02/21/2006 Notice Of Service Of Discovery
02/21/2006 Memorandum In Opposition To Defendants' Motion For
Summary Judgment (by David Kress)

02/21/2006 Defendants' Response To Plaintiff's Motion For
continuance Of Pretrial Conference And Trial Setting
Defendants' Reply To Plaintiffs' Response To Motion
02/21/2006 For Summary Judgment and To Plaintiffs'
Memorandum

02/22/2006 Continued (Motion for Summary Judgment 03/24/2006
11 :30 AM) Defendants' Motion

02/22/2006 Continued (Motion 03/24/2006 11 :30 AM) Motion For
Continuance of P.T. & Trial Setting
02/24/2006 Continued (Motion for Summary Judgment 03/17/2006
02/24/2006
02/24/2006
02/24/2006
02/24/2006

03:30 PM) Defendants' Motion
Continued (Pretrial Conference 05/26/2006 11 :30 AM)
Continued (Court Trial 06/12/2006 09:00 AM)
Notice Of Hearing
Hearing Scheduled (Court Trial 06/13/2006 01 :03 AM)
Scope of Easement & Damages

03/06/2006 Stipulated Order On Continuance
Hearing Scheduled (Motion 03/17/2006 03:30 PM)
03/06/2006 Motion for Preliminary Injunction & Court Inspection Of
Disputed Roadway

03/06/2006 Notice Of Service Of Discovery
Notice Of Hearing Re: Motion For Preliminary

03/06/2006 Injunction And Court Inspection Of Disputed Roadway
03/06/2006 Affidav~t Of Counsel In support Of Plaintiffs' Opposition
To Motion For Summary Judgment
Hearing result for Motion held on 03/17/2006 03:30
03/10/2006 PM: Hearing Vacated Motion for Preliminary Injunction
& Court Inspection Of Disputed Roadway
Hearing result for Motion for Summary Judgment held
03/10/2006 on 03/17/200603:30 PM: Hearing Vacated Defendants'
Motion

03/10/2006 Hearing Scheduled (Motion for Summary Judgment
04/07/200609:30 AM)

03/10/2006 Notice Of Hearing
Hearing Scheduled (Motion 04/07/200609:30 AM)
03/10/2006 Motion for Preliminary Injunction & Court Inspection of
Disputed Roadway (Hearing to be held in Caribou
County wlOneida County Clerk by telp)
03/10/2006 Notice Of Hearing
03/1712006 Stipulated Order On Continuance
03/22/2006 Notice Of Service Of Discovery
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03/27/2006 Defendants' Reply To Plaintiffs' Additional Filings Re:
Defendants' Motion For Summary Judgment

03/27/2006 Def~ndants' M?tion To Strike and Memorandum and
Notice of Hearing

03/29/2006 Affidavit Of Walter Lee Hunt
03/30/2006 Defendant's Motion and Supplemental Memorandum
Re: Hunt and other late Affidavits and Hearing Notice

03/30/2006 Notice of Service of Discovery
04/03/2006 Notice Of Service Of Discovery
04/03/2006 Information And Conviction Exhibits (Walter Lee Hunt)
Hearing result for Motion held on 04/07/2006 09:30

04/07/2006 AM: Hearing Held Motion for Preliminary Injunction &
Court Inspection of Disputed Roadway. To be held in
Caribou County
Hearing result for Motion for Summary Judgment held
04/07/2006 on 04/07/200609:30 AM: Hearing Held To be held in
Caribou County w/Karen available by telp for recording
& Minutes
04/10/2006 (Further ~ro~eedings 04/28/2006 1:30 PM) View
property In dispute

04/11/2006 Notice Of Hearing Re: Inspection Of Property
04/12/2006 Information And Deed Exhibit Regarding Ownership
Interest OfThe Road In Question

05/26/2006 Hearing result for Pretrial Conference held on
05/26/2006 11 :30 AM: Hearing Held
05/31/2006 Defendants' Points And Authorities
MEMORANDUM DECISION AND ORDER DENYING
THE DEFENDANTS' MOTION FOR SUMMARY
05/31/2006 JUDGMENT AND ENTERING SUMMARY JUDGMENT
IN FAVOR OF THE PLAINTIFFS
Miscellaneous Payment: For Making Copy Of Any File
06/01/2006 Or Record By The Clerk, Per Page Paid by: Beckstead,
Gayle Receipt number: 0000897 Dated: 6/1/2006
Amount: $15.00 (Cash)
06/01/2006 Defendants' Points and Authorities
06/05/2006 Defend<l;nts' Proposed Findings Of Fact And
ConclUSions Of Law
06/06/2006 Minute Entry and Order
06/06/2006 Minute Entry and Order
06/12/2006 Court Minutes Hearing type: Court Trial Hearing date:
6/1212006 Time: 9:00 am Court reporter: Dorothy Snarr
Motion In Limine Re Unanswered Discovery And
06/12/2006 Notice (Fifth Discovery To Plaintiffs) (Sixth Discovery
To Plaintiffs)
06/12/2006 Affi~a~it Of Counsel In SUPP?rt Of Defendants Motion
In Limine Re Unanswered Discovery
06/12/2006 Motion For Reconsideration and Notice (By Def)
Hearing result for Court Trial held on 06/12/2006 09:00
06/12/2006 AM: Court Trial Started Scope Re: Easement &
Damages
Court Minutes Hearing type: Court Trial Hearing date:

06/12/20066/12/2006 Time 10:43 am Court Reporter: Dorothy
Snarr, Audio tape number: 49, 50, 51, 52, 53, & 54
Hearing result for Court Trial held on 06/13/2006 10:30

06/13/2006 AM: Court Trial ContinuedlResumed, Re Scope of
Easement & Damages
06/13/2006 Hearing Scheduled (Court Trial 06/14/2006 09:00 AM)
Scope of Easement & Damages
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Court Minutes Hearing type: Court Trial Hearing date:

06/13/20066/13/2006 Time 10:43 am Court Reporter: Dorothy
Snarr, Audio tape number: 54, 55, 56
Court Minutes Hearing type: Court Trial Hearing date:
06/14/2006 611412006 Time: 9:00 am Court reporter: Dorothy Snarr
Audio tape number: 56, 57, 58, 59
Hearing result for Court Trial held on 06/14/2006 09:00
06/14/2006 AM: Court Trial Continued/Resumed Scope of
Easement & Damages

06/15/2006 Court Minutes Hearing type: Court Trial Hearing date:
611212006 Time: 8:57 am Court reporter: Dorothy Snarr
06/20/2006 Minute Entry and Order
06/30/2006 Plaintiffs' Proposed Findings Of Fact And Conclusions
Of Law

.

06/30/2006 Plaintiffs' Written Closing Arguments
07103/2006 Letter (from David R. Kress Re: corrections in Plaintiffs'
Proposed Findings Of Fact And Conclusions Of Law)

07/12/2006 Defenda.nts' Supplemental Findings Of Fact And
Conclusions Of Law

07/12/2006 Defendants' Closing Argument
Findings Of Fact And Conclusions Of Law Establishing

I
I·

I

08/09/2006 The Scope Of The Beckstead's Easement And Order
Denying The Motion To Reconsider

08/09/2006 Judgment
08/09/2006 STATUS CHANGED: closed
08/23/2006 Memorandum Of Costs
08/23/2006 Affidavit Of David R. Kress In Support Of Memorandum
Of Costs Pursuant To I.R.C.P. Rule 54(e)(3)
09/06/2006 Defendants' Obection To Memorandum Of Costs
Filing: T - Civil Appeals To The Supreme Court ($86.00
Directly to Supreme Court Plus this amount to the
09/14/2006 District Court) Paid by: Hawkes, Lowell N. (attomey for
Price, Blaine & Price, JoAnn) Receipt number:
0001577 Dated: 9/14/2006 Amount: $15.00 (Check)
09/14/2006 Appealed To The Supreme Court
09/14/2006 STATUS CHANGED: Inactive
09/14/2006 Bond Posted for Clerk's Record (Receipt 1578 Dated
9/14/2006 for 100.00)
09/14/2006 NOTICE OF APPEAL
09/14/2006 He~rin~ Scheduled (Motion 10/12/200604:00 PM)
Motion In Re-Contempt

09/15/2006 AMENDED NOTICE OF APPEAL
09/20/2006 Motion In Re: Contempt
09/20/2006 Affidavit Of Gayle Beckstead In Support Of Motion In
Re: Contempt
09/20/2006 Affidavit Of M. Dale Beckstead In Support Of Motion In
Re: Contempt
09/20/2006 Notice Of Hearing Re: Motion In Re: Contempt
09/21/2006 Continued (Hearing Scheduled 10/19/200603:00 PM)
Evidentiary Hearing on Motion in Re-Contempt
09/21/2006 Notice Of Hearing
09/21/2006 Minute Entry and Order
10106/2006 Defendants' Denial of Contempt
10/06/2006 Affidavit of Counsel RE: Plaintiffs' Motion in RE:
Contempt
10/19/2006 Hearing result for Hearing Scheduled held on
10/19/200603:00 PM: Hearing Held Evidentiary
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Hearing on Motion in Re-Contempt

10/24/2006 Hearing Scheduled (Further Proceedings 12/07/2006
02:00 PM)

10/24/2006 Minute Entry and Order
11/01/2006 Certificate Of Exhibits
11/01/2006 Clerk's Certificate
11/20/2006 District Court Clerk's Motion And Affidavit For
Extension Of Time To File Clerk's Record

12/05/2006 Order Suspending Appeal (counsel to notify Supreme
Court w/in 90 days whether appeal should proceed)

12/06/2006 Hearing resultfor Further Proceedings held on
12/07/200602:00 PM: Hearing Vacated
Hearing Vacated (Further Proceedings 12/07/2006
12/07/2006 02:00 PM) (David Kress' Office called & advised that
the parties have reached a Settlement. Judge Harding
also called Re: the same)

02/27/2007 Clerk's Record & Reporter's Transcript Due {May 31,
2007}
Miscellaneous Payment: For Making Copies Of
03/30/2007 Transcripts For Appeal Per Page Paid by: Lowell N.
Hawkes, CHTD Receipt number: 0000585 Dated:
3/30/2007 Amount: $181.25 (Check)
Miscellaneous Payment: Miscellaneous Paid by: Lowell

03/30/2007 N. Hawkes, CHTD Receipt number: 0000585 Dated:
3/30/2007 Amount: $25.00 (Check)
03/30/2007 Bond Converted (Transaction number 72 dated
3/30/2007 amount 100.00)

04/11/2007 Hea.ring Scheduled (Motion 05/15/2007 02:00 PM)
Motion Re: Comtempt

04/27/2007 Motion In Re: Contempt
04/27/2007 Notice of Hearing RE: Motion in RE: Contempt
05/09/2007 M?tion To.Reschedule May 15, 2007 Hearing And For
Prior Hearing

05/09/2007 Affidavit Of Counsel In Support Of Motion To
Reschedule May 15, 2007 Hearing

05/10/2007 Hearing result for Motion held on 05/15/2007 02:00
PM: Hearing Vacated Motion Re: Comtempt

05/16/2007 He<l:ring Scheduled (Motion 05/21/2007 01 :30 PM)
Motion In Re: Contempt
05/16/2007 Notice Of Hearing

05/21/2007 Objection To Motion In Re: Contempt And Non-Waiver
05/21/2007 Court Minutes Hearing type: Motion Hearing date:
5/2112007 Time: 1:30 pm Court reporter: Dorothy Snarr
05/21/2007 Hearing result for Motion held on 05/21/200701 :30
PM: Hearing Held Motion In Re: Contempt

05/24/2007 NoticeOf Transcript Lodged (with the Supreme Court)
05/25/2007 Minute Entry and Order
06/15/2007 Hea.ring Scheduled (Motion 06/22/2007 11 :30 AM)
Motion to Augment

06/18/2007 Second Amended Notice Of Appeal
06/18/2007 Motion:o Augment Clerk's Record And Reporter's
Transcnpt On Appeal

06/18/2007 Affidavit Of Counsel In Support Of Motion To Augment
Clerk's Record And Reporter's Transcript On Appeal

06/18/2007 Notice Of Hearing On Defendant's Motion To Augment
Clerk's Record And Reporter's Transcript On Appeal

06/18/2007 Continued (Motion 06/22/2007 11 :00 AM) Motion to
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Augment
06/19/2007 Amended Notice Of Hearing On Motion To Augment
Clerk's Record And Reporter's Transcript On Appeal
Hearing result for Motion held on 06/22/2007 11 :00
06/22/2007 AM: Hearing Vacated Motion to Augment Clerk's
Record & Reporter's Transcript
06/22/2007 Case Taken Under Advisement
06/22/2007 Stipulated Order Re: .Motion to Augment Clerk's Record
& Reporter's Transcript
06/22/2007 Clerk's Certificate Of Second Amended Notice Of
Appeal
06/29/2007 Mef!10r~ndum Decision and Order denying Plaintiffs'
Motion In Re: Contempt
07/06/2007 Amended Clerk's Certificate Filed (with the Supreme
Court)
07/06/2007 Second Amended Notice Of Appeal (with the Supreme
Court)
Notice Of Transcripts Lodged (Pretrial Conference
07/06/2007 OS/26/06); (Hearing Re: Motion In contempt 10/19/06);
(Hearing Re: Motion In Contempt 05/21/07)
07/16/2007 Bond Posted for Transcript (Receipt 1321 Dated
7/1612007 for 592.50)
07/16/2007 Certificate Of Exhibits On Clerk's Record and On
Supplemental Record
07/16/2007 Clerk's Certificate On Supplemental Record
07/16/2007 Notice <?f Lodging Clerk's Record And Reporter's
Transcripts On Supplemental Record
07/16/2007 Bond Posted for Transcript(Receipt 1322 Dated
7/16/2007 for 21.25)
Miscellaneous Payment: For Making Copies Of
07/26/2007 Transcripts For Appeal Per Page Paid by: Lowell N.
Hawkes Receipt number: 0001402 Dated: 7/26/2007
Amount: $9.75 (Check)
07/26/2007 Bond Converted (Transaction number 149 dated
7/2612007 amount 592.50)
Bond Converted (Transaction number 150 dated
07/26/2007 7126/2007 amount 21.25) to pay Oneida County District
Court for Transcript on Appeal
08/17/2007 Notice Deeming Clerk's Record Settled
08/17/2007 Certificate Of Service
09/04/2007 Appeal Record FiledlAppeliant Brief(s) Due
(W/Supreme Court)
Motion For Clarificatioin On The court's Findings Of
10102/2007 Fact And Conclusioins Of Law Establishing The Scope
Of The Beckstead's Easement And Order Denying The
Motiino To Reconsider
10102/2007 Notice Of Hearing Re: Motion For clarification

f

!I

I
f

10102/2007 Hearing Scheduled (Hearing Scheduled 10/26/2007
11 :00 AM) Motion For Clarification
10/19/2007 Response in Opposition to Motion for Clarification
Hearing result for Hearing Scheduled held on
10/26/2007 10/26/2007 11 :00 AM: Hearing Held Motion For
Clarification
10/30/2007 Minute Entry and Order
06/18/2008 Acknowledgment of Receipt of Opinion
06/18/2008 Opinion No. 84 (from Supreme Court State Of Idaho)
08/19/2008 Notice Of Hearing
08/19/2008 STATUS CHANGED: closed pending clerk action
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08/19/2008 Hearing Scheduled (Hearing Scheduled 09/26/2008
10:30 AM) Easement
08/20/2008 Remittitur
09/26/2008 Hearing result for Hearing Scheduled held on
09/26/2008 10:30 AM: Hearing Held Easement
09/26/2008 Case Taken Under Advisement
District Court Hearing Held Court Reporter: Dorothy
09/26/2008 Snarr Number of Transcript Pages for this Hearing
estimated: Under 100
Court Minutes Hearing type: Hearing Scheduled Ref
09/26/2008 Easement Hearing date: 912612008 Time: 11 :15 am
Court reporter: Dorothy Snarr Audio tape number: 48
10102/2008 Change Assigned Judge (batch process)
10102/2008 Findings Of Fact And Conclusions Of Law Establishing
The Scope Of The Beckstead's Easement
1010212008 STATUS CHANGED: closed

'
L
-----------------------Connection: Public
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City of Caldwell ("Caldwell"), by and through its counsel of record, hereby submits this
Reply to the Second Aflidavit of Dylan Lawrence filed by Pioneer Irrigation District ("PID") on
January 28, 2009 (,'Second Lawrence Affidavit").
I.

ARGUMENT

Prescriptive Rights Vest Upon Satisfaction of Requisite Elements Not Judicial

Confirmation.
PID does not explain why it believes that the Second Lawrence Affidavit supports it
claims.
Based on assertions made during the January 26, 2009 hearing, Caldwell assumes that

PID believes that the docket sheet attached to the Second Lawrence Affidavit somehow supports
its argument that prescriptive rights do not vest until judicial confim1ation. See PID's Response

Briel'at 13 n.2. However, if that is truly what PlD is urging, PID is mistaken. In fact, the docket
sheet for BecksTead that is attached to the Second Lawrence Aftldavit further undermines PID's
argument that prescriptive rights do not vest until judicial confirmation.
In Beckstead, the trial court did not enter judgment until August 9, 2006. See Second
Lawrence Affidavit (Exhibit A)at 5 of 8. A timely appeal was taken to the Idaho Supreme Court.

lei. Final judgment was not entered and the case was not closed until October 2, 2008. lei. at 8 of
8. The legislative amendment to Idaho Code § 5-203 was effective on July I, 2006 - one month
prior to the trial court's judgment and two years prior to the final judgment.
PID asserts that prescriptive rights do not vest until judicial continuation. But if PID's
assertion were true, the prescriptive rights at issue in Beckstead would not have vested until the
date of tinal judgment. Therefore under PID's theory, the trial court and the Idaho Supreme
Court should have applied the twenty year period provided by the amended version of Idaho

CITY OF CALDWELL'S REPL Y TO SECOND AFFIDAVIT OF DYLAN LAWRENCE
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Code § 5~203 instead of the five year period provided by the prior version of the statute.
However, as Caldwell argued in its briefing and at the hearing, the Idaho Supreme Court in

Beckstead expressly applied the five year period to the question whether the statutory period had
been satistled. 'n1crefore the critical issue for purposes of detennining whether prescriptive
rights have vested is satisfaction of the statutory period that was applicable during the period of
prescriptive use. L)'ee Beckslead, 190 P.3d at

882~83.

Here, that would be five years for all

outfalls where the prescriptive period wa.') satisfied prior to the elTective dale of the amendment
to Idaho Code § 5-203. Moreover, the entire opinion in Beckstead results from the holding that
the amendment of the period from five years to 20 years was a substantive change which could
not be applied retroactively. See Beck<.;lead, J90 P.3d at 882-83.

II.

CONCLUSION

Based on the foregoing, and for the reasons discussed in Caldwell's briefing and at the
hearing on January 26, 2009, Caldwell respectfully requests that the Court enter partial summary
judgment in its favor.

DATED this

h~ of January, 2009.
liOLLAND & HART ttl'

BYU id

Erik F. Stidham, for the finn
Attorneys for Defendant City of Caldwell
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Scott L. Campbell
MOFF AlT, THOMAS, BARRETT,
ROCK & FIELDS, Chartered
P.O. Box 829
Boise, Idaho 83701
Facsimile (208) 385-5384

Mark Hilty
HAMILTON, MICHAELSON &
HILTY, LLP
1303 12th Avenue Road
P.O. Box 65
Nampa, Idaho 83653-0065
Facsimile: (208) 467-3058

U.S. Mail
Hand Delivered
Overnight Mail
Telecopy (Fax)

o
o
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U.S. Mail
Hand Delivered
Overnight Mail
Tclecopy (Fax)

for HOLLAND & HART I,Ll'
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Andrew J. Waldera, ISB No. 6608
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101 S. Capitol Blvd., lOth Floor
Post Office Box 829
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Telephone (208) 345-2000
Facsimile (208) 385·5384
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PIONEER IRRIGATION DISTRICT,
Counterdefendant.
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Pioneer Irrigation District, through undersigned counsel ofreoord J hereby files
this Sur-Reply to City of Caldwell's Reply to Second Affidavit of Dylan B. Lawrence, filed by
the City on January 30, 2009.
1.

The pUI})ose of Pioneer's filing of the Second Affidavit of Dylan

Lawrence (the "Affidavit") was simply to illustrate that it is premature at this time for any
ruling, one way or the other, regarding which version of Idaho Code Section 5~203 governs this
proceeding-the original, five-year version, or the amended, twenty"year version.
2.

The City relies upon Beckstead v. Price, 190 P.3d 876 (Idaho 2008), for

the proposition that the five-year version of Section 5~203 governs this proceeding. However,
given that the Beckstead case was filed one year prior to the effective date of the amendment of
Section 5-203, Pioneer believes the Affidavit and Exhibit A thereto raise serious doubts as to
the applicability and persuasive value of Beckstead to these proceedings.
3.

The City's pending Motion for Partial Summary Judgment of

December 23.2008, does not request this Court to make any holding with respect to
Section 5~203. Similarly, the City's original briefin support of that motion does not advanoe
any arguments as to the applicability of Section 5-203.
4.

Under these ciroumstances, it is simply premature to make any holding,

one way or the other, as to which version of Section 5-203 governs these prooeedings. Such a
holding should occUr only after the issue has been properly presented to the Court, and fully
briefed and argued by the parties.
5.

In its Reply to the Affidavit, thc City advances arguments based upon

what it ~'assum.es that PID believes." (Reply, p. 2.) Pioneer does not adopt the City's
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articulation of Pioneer's position and arguments on this issue, nor does Pioneer agree with the
ultimate conclusion of the City's Reply.
6.

If the Court feels the applicability of Section 5~203 must be resolved

before it can fully address the City's pending Motion for Partial Summary Judgment, Pioneer
requests the Court to order a briefmg schedule and conduct a hearing for consideration of oral
argument. Until then. or until the issue is properly raised in a motion filed by one of the
parties, Pioneer respectfulIy submits that a holding regarding which version of Section 5-203
govems this proceeding is premature at this time.
DATED this

~daYOfFebruary, 2009.
MOFFAD', THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED

ByJ}~

Dylan B. wrence - Of the Finn
Attorneys for Pioneer Irrigation District

SUR-REPLy'ro CITY OF CALDWlCLL'S REPLY
TO SECOND AFFIDAVIT OF DYLAN B. LAWRENCE - 3

277

CHent:1121287.2

-_.

- -_ ... - ....--

-------_ .......

.
CERTIFICATE OF SERVICE

bay

of February, 2009, r caused a true
I HEREBY CERTIFY that on this
and correct copy of the foregoing SlJR-REPLY TO CITY OF CALDWELL'S REPLY TO SECOND
AFFIDAVIT OF DYLAN B. LAWRENCE to be served by the method indicated below, and
addressed to the following:

Mark Hilty

( ) U.S. Mail, Postage Prepaid

HAMILTON MICHAELSON & HILTY LLP

( ) Hand Delivered

1301 12th Avenue
P.O. Box 65
Nampa, ID 83653-0065
Fax: 467-3058

( ) Overnight Mail
Facsimile

(»

J. Fredrick Mack
Erik F. Stidham

( ) U.S. Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail
q:) Facsimile

HOLLAND & HART LLP

101 South Capitol Boulevard, Suite 1400
Post Office Box 2527
Boise,1O 83701 2527
Fax: 343-8869
w

SUR~REPLY TO CITY OF CALDWELL'S REPLY
TO SECOND AFFIDAVIT OF DYLAN B. LAWRENCE - 4

278

Clfent:11212B72

E D..
F I L '-'go- ,_ PM

_ _ _A.M

,

MAR 0 4 2009
CANYON COUNTY CLERK
T. CRAWFORD, DEPUTY

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

PIONEER IRRIGATION DISTRICT,
Plaintiff,
vs.
CITY OF CALDWELL,

Case No. CV 08-556-C
[PROPOSED] ORDER
REGARDING CITY OF
CALDWELL'S MOTION TO
DISMISS FOR FAILURE TO JOIN

Defendant.
CITY OF CALDWELL,
Counterclaimant,
-vs.PIONEER IRRIGATION DISTRICT,
Counterdefendant.
This matter having come before the Court on DefendantiCounterclaimant City of
Caldwell's ("Caldwell") Motion to Dismiss for Failure to Join, and being otherwise fully advised
in the premises, and finding good cause appearing therefor, the Court hereby GRANTS the
motion in part.

PROPOSED ORDER REGARDING MOTION TO DISMISS FOR FAILURE TO JOIN
1
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Pioneer Irrigation District ("PID") is hereby ordered to identify all storm water discharge
points or "outfalls" regarding which PID seeks removal or other restrictions upon use in PID's
First Amended Complaint. The identification shall occur on or before March 12,2009, such date
being forty five (45) days from the date of the hearing before the Court on this matter.
In order to fully comply with this Order, Pioneer Irrigation District shall file with the
Court and serve on counsel of record a written statement that identifies by approximate physical
location and global positioning system coordinates the location of each identified outfall.
Pioneer Irrigation District shall also describe for each identified outfall any third parties whose
rights may be affected by the claims asserted in the First Amended Complaint. Finally, Pioneer
Irrigation District shall state whether such third party or parties should be joined pursuant to Rule
19 of the Idaho Rules of Civil Procedure and/or Idaho Code § 10-1211.
The Court defers its decision on the remainder of the issues raised by Caldwell's motion
until such time as Pioneer Irrigation District has identified all outfalls and interested third parties,
ifany, as provided~ere·n.
Dated this _

M~rc~

day ofv~13F\iar;o.2009.

PROPOSED ORDER REGARDING MOTION TO DISMISS FOR FAILURE TO JOIN
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CERTIFICATE OF SERVICE

~

o~~

I hereby certify that on this
day
2009, I caused to be served a true and
correct copy of the foregoing by the method indicated below, and addressed to the following:

Scott L. Campbell
MOFFATT, THOMAS, BARRETT,
ROCK & FIELDS, Chartered
P.O. Box 829
Boise, Idaho 83701
Facsimile (208) 385-5384

~

U.S. Mail
Hand Delivered
Overnight Mail
Telecopy (Fax)

Mark Hilty
HAMILTON, MICHAELSON &
HILTY,LLP
1303 12th Avenue Road
P.O. Box 65
Nampa, Idaho 83653-0065
Facsimile: (208) 467-3058

~.

U.S. Mail
Hand Delivered
Overnight Mail
Telecopy (Fax)

Erik F. Stidham
Scott E. Randolph
HOLLAND & HART LLP
Suite 1400, U.S. Bank Plaza
101 South Capitol Boulevard
P.O. Box 2527
Boise, Idaho 83701-2527
Telephone: (208) 342-5000
Facsimile: (208) 343-8869

E
0

0
0

0
0

0

U.S. Mail
Hand Delivered
Overnight Mail
Telecopy (Fax)

4438146JDOC
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_F_I_A~\J(§a DP.M.
MAR 0 4 2009
CANYON COUNTY CLERK
T. CRAWFORD, DEPlJ'T"V

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
PIONEER IRRIGATION DISTRICT,
Case No. CV 08-556-C
Plaintiff,
ORDER REGARDING CITY OF CALDWELL'S
MOTION FOR PARTIAL SUMMARY
JUDGMENT

vs.
CITY OF CALDWELL,
Defendant.

CITY OF CALDWELL,
Counterclaimant,

vs.
P IONEER IRRIGATION DISTRICT,
Counterdefendant.

This matter having come before the Court on DefendantiCounterclaimant City of
Caldwell's ("Caldwell") Motion for Partial Summary Judgment, and being otherwise fully
advised in the premises, and finding good cause appearing therefor, the Court hereby GRANTS
Caldwell's Motion for Partial Summary Judgment dated December 23,2008.

ORDER REGARDING CITY OF CALDWELL'S
J\,IOTION FOR PARTIAL SUMMARY JUDGMENT - 1
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Caldwell's Motion for Partial Summary Judgment dated December 23,2008,
came before the Court for hearing on January 26,2009. Appearing for Plaintiff Pioneer
Irrigation District were Scott Campbell, Tara Martens, and Dylan Lawrence. Appearing for
Caldwell were Mark Hilty, Erik Stidham, Scott Randolph, and Aaron Seable. The Court heard
argument from counsel for Caldwell and Pioneer Irrigation District ("Pioneer").
At the conclusion of the hearing, the Court reserved its ruling, and set a follow-up
hearing for February 10, 2009, for the purpose of announcing the Court's decision.
Subsequently, the Court issued an Amended Notice of Hearing scheduling the date and time for
announcement of the Court's decision for February 17, 2009, at 3:00 p.m.
The Court considered the following filings by the parties in connection with
Caldwell's Motion for Partial Summary Judgment:
1.

Caldwell's Motion for Partial Summary Judgment dated December 23,

2.

Caldwell's Memorandum in Support of Motion for Partial Summary

2008;

Judgment dated December 23, 2008;
3.

Response Briefdated January 7, 2009;

4.

Affidavit of Andrew Waldera dated January 7,2009;

5.

Affidavit of Matthew J. McGee dated January 7, 2009;

6.

Reply brief dated January 22, 2009;

7.

Affidavit of Dylan Lawrence dated January 28,2009;

8.

Reply to Second Affidavit of Dylan Lawrence dated January 30,2009;

9.

Sur-Reply to Caldwell's Reply to Second Affidavit of Dylan Lawrence

dated February 4,2009.

ORDER REGARDING CITY OF CALDWELL'S
MOTION FOR PARTIAL SUMMARY JUDGMENT - 2
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At the hearing held on February 17,2009, in open court, counsel for Pioneer and
counsel for Caldwell appeared and participated telephonically. A certified court reporter was
present to preserve the record of proceedings.
The Court announced its ruling and presented findings of fact and conclusion into
the record on February 17,2009. The Court hereby adopts and incorporates the findings of fact
and conclusions of law into this Order, as if fully set forth herein. The Court, having considered
the record, the arguments of counsel, and good cause appearing therefore, hereby grants
Caldwell's Motion for Partial Summary Judgment. It is the Court's ruling and reasoned
judgment that the legislative amendments to Idaho Code §§ 42-1102 1208 and enactment of
Idaho Code § 42-1209 were not mere procedural and/or remedial changes. Therefore, the 2004
legislative amendments to Idaho Code §§ 42-1102, 1208, and 1209 are not retroactive.
The Court also determined that mediation shall be conducted, pursuant to the
procedures of Idaho Rules of Civil Procedure 16(k). The Court appointed Retired Judge Daniel
C. Hurlbutt Jf. as the mediator, who shall proceed to conduct mediation of this case as soon as
possible. The Clerk of the Court shall provide a copy ofthis Order to Retired Judge Hurlbutt.

It is so ordered.

DATED this

!J.-

J
day Of---4m'-----''---'4_~
__l_
A

ORDER REGARDING CITY OF CALDWELL'S
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this ~ day of
~~
,2009,
I caused a true and correct copy of the foregoing ORDER REGARDING CITY OF CALDWELL'S
MOTION FOR PARTIAL SUMMARY JUDGMENT to be served by the method indicated below, and
addressed to the following:
Mark Hilty
HAMILTON MICHAELSON & HILTY LLP
1301 12th Avenue
P.O. Box 65
Nampa,ID 83653-0065
Fax: 467-3058

nU.S. Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail
( ) Facsimil e

J. Fredrick Mack
Erik F. Stidham
HOLLAND & HART LLP
101 South Capitol Boulevard, Suite 1400
Post Office Box 2527
Boise,ID 83701-2527
Fax: 343-8869

~)

U.S. Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail
( ) F acsimil e

p.,. U.S. Mail, Postage Prepaid

Scott L. Campbell
Tara L. Martens
MOFFATT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED
101 S. Capitol Boulevard, 10th Floor
Post Office Box 829
Boise, Idaho 83701-0829
Telephone: (208) 345-2000
Facsimile: (208) 385-5384

( ) Hand Delivered
( ) Overnight Mail
( ) F acsimil e

Clerk ofthe Court
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E D
F \...A.k~P.M.

---MAR' 2 2009

CANYON COUNTY CLERK
K C~~NON, DEPUTY

Scott L. Campbell, ISB No. 2251
Tara Martens, ISB No. 5773
Andrew J. Waldera, ISB No. 6608
MOFFATT, THOMAS, BARRETT,RoCK&
FIELDS, CHARTERED
101 S. Capitol Blvd., 10th Floor
Post Office Box 829
Boise, Idaho 83701
Telephone (208) 345-2000
Facsimile (208) 385-5384
18946.0059
Attorneys for Plaintiff / Counterdefendant
Pioneer Irrigation District

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

PIONEER IRRIGATION DISTRICT,
Case No. CV 08-556-C
Plaintiff,
WRITTEN STATEMENT REGARDING
URBAN STORM WATER OUTFALL
IDENTIFICATION

vs.
CITY OF CALDWELL,
Defendant.

CITY OF CALDWELL,
Counterclaimant,
vs.
PIONEER IRRIGATION DISTRICT,
Counterdefendant.

WRITTEN STATEMENT REGARDING URBAN
STORM WATER OUTFALL IDENTIFICATION-1
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COMES NOW Pioneer Irrigation District ("Pioneer"), by and through
undersigned counsel of record and pursuant to this Court's Order Regarding City of Caldwell's
Motion to Dismiss for Failure to Join ("Order") dated March 4,2009, and hereby submits this
Written Statement Regarding Urban Storm Water Outfall Identification ("Statement'). This
Statement is supported by the Affidavits of Mark Zirschky and Steven R. Hannula ("Zirschky
Aff." and "Hannula Aff.," respectively) filed contemporaneously herewith.
Pioneer hereby identifies the following urban storm water outfalls for which
Pioneer seeks the removal or other restriction of use in its First Amended Complaint:
•

Outfall "A-IS"

•

Outfall "A-1 7"

•

Outfall "B-1"

•

Outfall "5-2"

•

Outfall "5-10"

These outfalls are more thoroughly discussed and identified within the Zirschky
and Hannula Affidavits submitted herewith. In particular, Exhibit C of the Hannula Affidavit
consists of a matrix which identifies each outfall by approximate physical location, and by GPS
system coordinates, as required in the Court's March 4,2009 Order.
As discussed in the Zirschky Affidavit, it is Pioneer's understanding that each of
the above-referenced urban storm water outfalls are solely owned, operated, and maintained by
the City of Caldwell. Consequently, Pioneer is not aware of any third parties whose rights in the
identified outfalls might be affected by the claims asserted in its First Amended Complaint.
Therefore, and with respect to the urban storm water outfalls identified herein, Pioneer believes

WRITTEN STATEMENT REGARDING URBAN
STORM WATER OUTFALL IDENTIFICATION - 2
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that there are no third parties who should or need be joined pursuant to Idaho Rule of Civil
Procedure 19 and/or Idaho Code Section 10-1211.
DATED this

~ay of March, 2009.
MOFFATT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED

cott L. Campbell - Of the F
Attorneys for Pioneer Irrigation District

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this ~ay of March, 2009, I caused a true and
correct copy of the foregoing WRITTEN STATEMENT REGARDING URBAN STORM WATER
OUTFALL IDENTIFICATION to be served by the method indicated below, and addressed to the
following:

((Q U.S. Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail
( ) Facsimile

Mark Hilty
HAMILTON MICHAELSON & HILTY

LLP

1301 12th Avenue
P.O. Box 65
Nampa, ID 83653-0065
Fax: 467-3058

~ U.S. Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail
( ) Facsimile

J. Fredrick Mack
Erik F. Stidham
HOLLAND & HART LLP
101 South Capitol Boulevard, Suite 1400
Post Office Box 2527
Boise,ID 83701-2527
Fax: 343-8869

Scott L. Campbell
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'J..k_~le9M.
MAR' 2 2009

CANYON COUNTY CLERK
KCANNON, DEPUTY
Scott L. Campbell, ISB No. 2251
Tara Martens, ISB No. 5773
Andrew J. Wa1dera, ISB No. 6608
MOFFATT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED

101 S. Capitol Blvd., 10th Floor
.post Office Box 829
Boise, Idaho 83701
Telephone (208) 345-2000
Facsimile (208) 385-5384
18946.0059
Attorneys for Plaintiff / Counterdefendant
Pioneer Irrigation District

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
PIONEER IRRIGATION DISTRICT,
Case No. CV 08-556-C
Plaintiff,
AFFIDAVIT OF MARK ZIRSCHKY

vs.
CITY OF CALDWELL,
Defendant.

CITY OF CALDWELL,
Counterclaimant,
vs.
PIONEER IRRIGATION DISTRICT,
Counterdefendant.

AFFIDAVIT OF MARK ZIRSCHKY - 1
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STATE OF IDAHO )
) ss.
)
County of Canyon
Mark Zirschky, having been duly sworn upon oath, deposes and states as follows:
1.

I am the Assistant Superintendent for Pioneer Irrigation District

("Pioneer"). I make this affidavit based upon my own personal knowledge.
2.

On February 11, 2009, I met Steven R. Hannula ofERO Resources

Corporation at the Pioneer Irrigation District Office located at 3804 Lake Avenue, in Caldwell,
Idaho for purposes of his assisting me with an on-site urban storm water outfall investigation of
certain outfalls draining into Pioneer irrigation facilities within the City of Caldwell city limits.
ERO Resources Corporation personnel serve as expert consultants to Pioneer in the abovecaptioned matter.
3.

The outfalls scheduled for inspection were limited to those believed to be

owned, operated, and/or maintained by the City of Caldwell. Pioneer has named these outfalls
"A-IS;" "A-IT'; "B-1"; "5-2"; and "5-10." The "A" outfalls drain into Pioneer's "A"-Drain; the
"B" outfall drains into Pioneer's "B"-Drain; and the "5" outfalls drain into Pioneer's 500 Lateral.
The outfall inspection commenced at approximately 9:30 A.M.
4.

Prior to the February 11,2009 field inspection, I detennined the likely

ownership, operation, and/or maintenance obligations of each of the above-referenced outfalls
with the aid of a map of the City of Caldwell that I purchased from the City's Engineering
Services Department, and with the aid of Casey Bequeath and Tim Richard, both of whom are
employees of Canyon Highway District No.4 (the "District"). The District provided me with a
copy an Exchange Maintenance Agreement ("Agreement"), executed March 3,2008, by and
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between the District and the City of Caldwell. A true and correct copy of the Agreement is
attached hereto as Exhibit A.
5.

The Agreement outlines the respective oversight and maintenance

obligations of both the City of Caldwell and the District with respect to the public streets and
rights-of-way identified within Appendices A and B to the Agreement. It is my understanding
through my review of the Agreement, as well as through discussions I have had with Casey
Bequeath of the District, that the District is responsible for the oversight and maintenance of
those streets and/or "highways" segments identified in Appendix A of the Agreement. It is
likewise my understanding that the City of Caldwell is responsible for the oversight and
maintenance of those streets and/or "highways" segments identified in Appendix B of the
Agreement.
6.

The Agreement does not identifY or otherwise parse out the oversight and

maintenance obligations for all public streets and/or "highways" located within the city limits of
the City of Caldwell. Instead, Casey Bequeath of the District informed me that any and all
public streets and/or "highways," or segments thereof, located within the City of Caldwell city
limits that do not appear in either Appendix A or B of the Agreement, are owned, operated, and
maintained solely by the City of Caldwell. It is also my understanding that these ownership,
operation, and maintenance obligations extend to the urban storm water drainage infrastructure
corresponding to each of these public streets and/or "highways."
7.

Through plotting the above-referenced outfall locations on the map

provided to me by the City Caldwell (which map designated both the Caldwell city limits and
City of Caldwell area of impact) and comparing those locations to the public streets and/or
"highways" identified in the Agreement, coupled with my discussions with Casey Bequeath of
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the District, I was able to determine that each of the above-referenced outfalls likely drained
urban storm water runoff into Pioneer irrigation facilities from streets and/or "highways" for
which the City of Caldwell has the sole ownership, operation, and maintenance obligation. This
is because the outfalls were located and tied to public streets andlor "highways" lying within
City of Caldwell city limits which were either identified within Appendix B of the Agreement, or
not identified in the Agreement at all.
8.

Once I identified the above-referenced outfalls as likely being "City of

Caldwell" outfalls, those outfalls were targeted for urban storm water drainage field
inspection/verification with Steven R. Hannula on February 11,2009.
9.

Mr. Hannula and I, with the aid of Pioneer employee Carl Hayes, then

undertook the on-site field inspection/verification process discussed within the Affidavit of
Steven R. Hannula. I have reviewed the contents and Exhibits ofMr. Hannula's Affidavit and I
concur with everything described therein relating to the February 11, 2009 field inspection we
performed.
Further your affiant sayeth naught.

SUBSCRIBED AND SWORN to before me this ~ day of March, 2009.

ufJ/Ju}7C Jf.

a;)LU-Lt/J

NOTARY PUBJ.;IC,fo.R IDAHO
Residing at L L2s2d'1l U2.L
My Comrnissi'on Expires
1-fU -
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this ~day of March, 2009, I caused a true and
correct copy of the foregoing AFFIDAVIT OF MARK ZIRSCHKY to be served by the method
indicated below, and addressed to the following:
Mark Hilty

Q() U.S. Mail, Postage Prepaid

HAMILTON MICHAELSON & HILTY LLP

( ) Hand Delivered
( ) Overnight Mail
( ) Facsimile

1301 12th Avenue
P.O. Box 65
Nampa, ID 83653-0065
Fax: 467-3058

~ U.S. Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail
( ) Facsimile

J. Fredrick Mack
Erik F. Stidham
HOLLAND & HART LLP
101 South Capitol Boulevard, Suite 1400
Post Office Box 2527
Boise,ID 83701-2527
Fax: 343-8869

~(l~
~

~ott L. Campbell
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ORIGINAL COUNTERPART 2 OF 2

(

EXCHANGE MAINTENANCE [of Higbwaysj AGREEMENT
[A .Joint Exercise of Power Agreementj

Parties:
Canyon Higbway District No.4
City of Caldwell

THIS AGREEMENT, made and entered into this 3~1 day of N)ru..cb ...> 2008
by and betwcen CANYON HIGHWAY DISTRICT NO.4 and the CITY OF CA.LDWELL
NOW, THEREFORE, in consideration of the mutual terms, covenants, and conditions
contained herein and the recitals set forth which are a material part of the Agreement, the Parties
agree as follows:

SECTION 1
DEFINITIONS
1.1

Agreement: Shall mean and refer to this EXCHANGE MAINTENANCE [of Highways)
AGREEMENT.

1.2

DISTRICT: Shall mean and reter to Canyon Highway District No.4, a highway district
organi7.oo and existing by virtue of Chapter 13 of Title 40 Idaho Code, and whose
boUndaries arc within a portion of Canyon County, State of Idaho, and which the CITY is
partially located within., and who is a Party to this Agreement.

1.3

DISTRICT Highway Maintenance: Those Highway/s which are identified in
Appendix A) attached hereto and by this reference incOIporated herein.

1.4

CITY: Shall mean and refer to the City of Caldwell, a municipal corporation located in
Canyon County> State ofIdaho. and which has a functioning Street Department and is
recognized under Idaho law pursuant to Chapter!:! 6 and 13, Title 40, and pursuant to
Idaho Code 50-1330 as a Highway District with exclusive general supervisory authority
over all highways within thc City system with full power to construct, maintain, repair
and improve all. said highways, and who is a Party to tIus Agreement.

1.5

CITY Highway Maintenance: Those Highway/s which are identified in Appendix B,
attached hereto and by this reference incoIporated herein.

1.6

Highway: Means and refers to a maintained Highway under the juri~diction of a Party,
including the puhlic right-of-way along said Highway.

1.7

Highway Improvement: Means and refers to any improvcment to a Highway which is
not Maintenance and includes reconstruct.ion, widening and or installation of penllanent

EXCHANGE MAINTENANCE [of Highways] AGREEMENT-1
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1.8

traffic control devices which require considerable expenditure and or any improvement
which requires additional right-or-way.

1.9

Maintenance: shall meRn and include the following:
1.9.1

The repair and maintenance ofa Highway in good condition for the bencfit of the
traveling public; and

1.9.2

Snow removal~ sanding, debris removal, and anything necessary to provide access
to the Highway for travel; and

1.9.3

The resurfacing or reconstruction of bridges necessary to keep and maintain said
Highway;n a good lltate of repair; and

1.9.4

TIle placing, changing and maintenance of traffic control devices and/or signs
along the Highway and which control traffic on either side of thc intersection of
any Highway which interse(...1s with that portion of the Highway assigned in this
Agreement to a Party; and

1.9.S The pennitting of access to the Highway; and
1.9.6 The pennitting of any special use of the Highway such as utilities and other
special use in conformance with Highway usc; and
1.9.7 Includes any maintenance as defined in Idaho Code §40-114(3).
1.10

Highway District System: MeanJ:l all public highways within a Highway District, but
not including those public highways incll1ded within the State Highway System, those
under another statc agency, those under federal control, and those public highways
included within the city's highway systems ofincorporated cities who have a functioning
street department.

1.11

Party: Means and refers to any andlor all of the Parties to this Agrcement in accordance
with the context of the term.

1.12

Parties: Means and refers to all Parties to this Agreement.

SECTION 2
RECITALS

The Parties recite and declare:
2.1

Each Party has the general supervision over all highways within its highway system with
full power to construct, maintain, repair and improve all said highways; and

EXCHANGE MAINTENANCE [of Highways] AGREEMENT-2
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1.2

The Parties· bound each other and their highway systems traverse at various locations ill
Canyon County; and

2.3

It is in mutual best interests of the Parties to facilitate and establish a process of the
assignment of certain Highways maintenance responsihilities to promote efficiency, save
duplication and needless expenditure ofpuhlic funds; and

2.4

The Parties have thc authority, and they each find, thal where a highway traverses the two
(2) Parties that the costs or burden would be inefficient and in~uitably distributed if each
Party ac;sumed. the costs oflaying out, alteration, construction, improvement, maintenance
or repair of that portion of the highway lying wholly within that party. The Parties have
the power in these circumstances and thcy eaeh find that it is ill their mutual best interest,
to enter into this Agreement in order to establish an equitable division and apportionment
of the eosts of the such work, as provided ill I.C. § 40-1315 [also see l.e. § 40-1406]; and

2.S

Upon entering into this Agreement the Parties desire to terminate any previous
Agreement regarding Higbway maintenance responsibilities; and

2.6

The Parties also have the authority to enter into this Agreement as a joint exercise of
powers, pursuant to Idaho Code §6?-2326-2328,

JOINT
3.1

I1;X~:RCISE

SECTION 3
OF POWER AGREEMENT PROVISIONS

This Agreement shall be known as the "EXCHANGE MAINTENANCE [of Highways]
AGREEMENT La Joint Exercise of Power Agreement)", and may also bc referred to and

known as "EMA".
3.2

Duration: This Agreement shall be in effect fr<.>m the dale oftlle signatures of the
Parties, and shall oontinuc in cllcct unless terminated 0" amended ao; hereinafter provided
for in the Agreement.

3.3

No Separate Administrative Entity is established: This Agreement does not establish
any separate administrative entity,

3.4

Purpose or Purposes: The Purpose or Purposes of this Joint Powers Agreement are set
forth herein in Section 2 of this Agrc(''Tnenl, and arc herein incorporated by this reference.

3.5

The Manners of Finance: TIlcre are no special provisions in this Agreement which
coneern finance, as each Party shall he respollsible to finance their own performance of
the tenns and conditions uf this Agreement.
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3.6

No Joint Board of Responsibility: Each party to tlus Agreement shan exercise their
responsibilities in accordance with the authority granted to their respective governing
elected officials and all communications shall be directed between the parties in
accordance with their established authorities aud in accordance with the notice provisions
of this agreement.

3.7

Responsibility Under I.aw: Recognized by the Parties that pursuant (o Idaho Code §672328(d)(3) this Agreement does not relieve either Party of any obligation or
responsibility imposed upon it by law.

SECTION 4
HIGHWAYS MAINTENANCE RESPONSIBILITIES
4.1

Maintenance Responsibility: It is herein provided that the Maintenance of that portion
oftha Highway/s set forth and identified in Appendix A and B, as referenced in the
corresponding definitions for DISTRICT Highway Maintenance and CITY Hjghway
Maintenance, respectively and the same shall be the sole responsibility of said Party
during the teon of this Agreement or until the Appendix is amended as herein provided.
Highwny/s or portions of Highways not set forth and identificd in Appendix A and B
shaH be the sole responsibility of the Party within whose boundaries the Highway lies.

4.2

Appendix Amendment: The Partie~ may ii'om time to time amend Appendix A and D,
a." they find appropriate which amended Appendix shall be ill the form herein provided in
Appendix Amendment Fonn.

4.3

Highway Improvement: Highway Improvement i::; not a rcsponsibility of Maintenance
and shall be handled as follows:
4.3.1

In the cvcnt any Party identities a Highway improvement, which is either a
Highway H)r which they are responsible to maintain or is a Highway within their
system main.tained by another Party they shall provide notice to all affected
Parties of the need for the Highway Improvement and all matters relative to the
design, finance of and construction of the Highway Improvement shall be
detennined by the Parties as can heEd facilitate this Agreement given budget
constraint~.

4.3.2

4.4

The Party within whose boundaries the Highway Improvement. or a portion
thereof lies shall have tlle fiual authority over the approval of the Highway
Improvement.

Appeal of Permit Ucnial! In the event a Party denies an access pcrmit and or a special
use pennit.. appeal of the same shall be to the Party within whose boundaries tlle subject
of the penni! is located and the Party who denied the pcnnit shall provide the
administrative staffing of the appeal.
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4.4.1 In the case a permit application concerns areas in more than one Party, appeals and
decision shall be handled by each Party within whose boundaries the application
appertains.

SECTIONS
INDEMNIFICA TJON
5.1

Each respective Party shall indemnify and hold the Parties hunnle:;;s from any claims or
demands for payment from third parties occasioned by acts or omissions arising out of or
resulting from the maintenance duties imposed by this Agreement

SECTION 6
mGHWAY INVENTORY/GASU 34
6.1

Each of the Parties shall be entitled to declare that portion of the Highwayls set forth in
the respective Appendices for Highway Maintenance, of each Party, as a portion of that
Party's road inventory on the records of the State of Tdaho Transportation Department.

6.2

For purposes of GASB 34 Capital Asset reporting each party shall:
6.2.1

Report the real property within their respective boundaries; and

6.2.2

Report and include the infrastructure of Highways herein assigned Lo them for
Maintenance in accordance with their respective infrastructure reporting.

6.2.3

In the event Maintenance of a Highway infrastructure, at an acceptable level,
requires Highway Improvement, the same shall be processed as provided for in
this Agreement.

SECTION 7
SUBDIVISION AND LOT SPI ,IT APPROVAL
7.1

Matters relative to the approval of subdivision and/or lot split/s shall be the responsibility
ofthe 'Party within whose boundaries the subject proposed subdivision and/or lot split
lies.

7.2

When highway improvement andlor utilities are proposed relative to a subdivision and/or
land development project within the CITY's boundaries, the City shall be responsible for
regulation and pennitting of the highway improvements andlor utilities within the
Highway, except that the improvcmcnts plans for work within the Highway shall be
submitted to DISTRICT for acceptance prior to work commencing within the Highway
and shall review the constructed irnprovl-TIlcn{s tbr acceptance.
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7.3

In the event a Party receives an application for a subdivision andlor lot/split which
abounds and/or will access and/or will signHicantly affect traffic 011 a Highway a.ssigned
herein to an other Party ior Maintenance, then and in that event, the Party receiving said
application shall provide notice to the other Party and shall receive comment and include
reasonable conditions requested in the comment of the Maintaining Party in the
subdivision and/or lot/split application approval.

7.4

Thc access permit for any subdivision and/or resulting parcel of a lot split accessing a
Highway, which is the ~ubject of this Agreement, shall be the responsibility of the
Maintaining Party.

SECTIONS
TERMINATION
8.1

This Agreement may betenninated by either party so long as written notice is given not
less than 180 days prior to the 30th day of September, which notice will efrectively
5l
tetluinate this Agreement October 1 , following the giving oftlie written notice; and/or

8.2

By an act ofthe Idaho Legislature withdrawing the authority of, and of the Parties to
participate in this Agreement; and/or

8.3

By any other event which shall make the application
which frustrates the purposes of this Af,'TC('''IllcnL

ur this Agreement contrary to law or

SECTION 9
AMENDMENT
9.1

The process which governs proposals for amendment ofthis Agreement [excepting
Appendix. amendment which is in accordance with Section 4.2] shall be as follows:
9.1.1

9.:1.2

Any party proposing to amend this Agreement shall give written notice to thc
other party (the responding Party), which notice shall provide:

9.1.1.1

The fonn. to the amendment including a delineation of all ordinance
changes required by the proposal; and

9.1.1.2

TIle reasons for the requested amendment; and

9.1.1.3

Thc datc of the notice with a certificate of delivery.

The responding Parties shall have 30 days for staff review at which time the
rcsponding Parties shall give notice to the proposing Party of the amount () r time
reasonably required to process the requested amendment; and
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9.1.3

All amendments to this Agreement shall be in writing and must first be reviewed
by all ancillary Parties, which shall then review those recommendations and
~ubmit their recommendations to the Hoard of Commissioners of the respective
Parties within 60 days of the date of service ofthe written notice of request for
'
amendment; and

9.1.4

All amendment.c; must be approved by the respective governing body of t.he
Parties to the Agreement; and

9.1.5

In the event the action of the Parties to the Agreement on the proposed
amendment is not the same, then each governing body shall select one
representative of that body to meet with the other representative to negotiate a
compromise; and

9.1.6

If a compromise is agreed to by the representatives they shall prepare a joint
report to each governing body ofthtrir reoommcndatiolls, and each governing
body shall consider the proposed compromise.
SECTION 10
GENERAL PROVISIONS

10.1

Real and Personal Prol>erty: The authority jurisdiction and ownership of real or
personal property shall be in accordance with the provisions of this Agreement and Idaho
State law, and of the respectivc Parties Highway Systems, and this Agreement is not
intended to create any kind of joInt or cooperative undertaking with regards to the
holding and owning of real or personal property.

10.2

Other Obligations upon Parties lmposed by I.aw: This Agreement shall not relieve
any Party from any obligation 0 .... responsihility imposed upon it by law.

10.3

Entire Agreement: This Agreement constitutes aud contains the entire Agreement of
the Parties regarding Highway Maintenance, and supercedes and merges all othLT prior
understandings or agreements between the Parties, whether oral or mitten.

10.4

Non-waiver: The failure of a Party herelo to insist upon strict perfonnance of
obselV3l1ce of this Agreemcnt shall not bc a waiver of any breach of any terms or
conditions of this Agrcement by any other 'Party.

10.5

Conflicts of Agreement with Applicable Law: In the event any provision or section of
this Agreement confHets with applicable law, or is otherwise held to be unenforceable,
the remaining provisions shall nevertheless be enforceable and carried iIlto effect.

10.6

Attorneys Fees: In the evcnt any litigation arising under, Or as a result of~ this
Agreement or arising trom allY of the acts to be performed hereunder or the alleged
breach of this Agrecment, except for an agreed declaratory judgment action sought to
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clarify the responsibility and/or authority of the Parties hereunder, the prevailing Party
shall recover its costs and reasollable attorneys' fees.

JO.7

Idllho Law: This Agreement shall be govemed and interpreted by the laws ofthe State
of Idaho.

]0.8

No Third Party Beneficiaries: Each Party to tlus Agreement intends that this
Agreement shall not benefit or create any right or cause of action in or on behalf of any
person or legal entity other than the Parties hereto.

10.9

Severability; Should any term or provision of this Agreement, or the application thereof
to any pen:on, Parties, or circumstances, for any reason be declared illegal or invalid,
such illegality or invalidity shall not affect any other provl!)ion of this Agreement, and
this AgrL"t-mcnt shall be construed and enforced as if such illegal or invalid provision had
not been contained herein.

10.10 Captions: The subjcct headings of the paragraphs and subparagraphs of this Agreement
are included for purposes of convenience only and shall not affect thc construction or
interpretation of any ofilS provisions.
10.11 No Party may assign this Agreement, or any interest thcrein~ without written consent of
the other Party; and in the event of assigmnent, this Ali:,'TCL'1ncllt shall inure to and be
binding upon the Parties hereto as well as their ~uccessol's. assigns, departments and
agencies.
SECTION 11
COlJNTI<:RPARTS

11.1

This Agrccillent shall be executed by the Parties in two (2) counterparts, and each such
eQunterpmi shall be deemed an "original".

SECfION 12
NOTICE/SERVICE
lZ.l

All notice/service to be provided to DISTRICT shall be to the toll owing address:

Canyon Highway Districll+4
15435 Hwy44
Caldwell, TD 83605
12.2

All notice to be provided to CITY shall be to the tollowing address:

City of Caldwell
I'(} Box 1179
Caldwell, ID 83606
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1

;~/~ day of f>C\D.Ac..b

,2008.

CANYON HIGHWAY DISTRICT #4

CITY OF CALDWELL

By Resvlution No. _ _

By Resolution No.~c::&

.~t~
Garret Nallcolas, Mayor
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APPENDIX AMENDMENT FORM
APPENDIX A
EXCHANGE MAINTENANCE rof Highways} AGREEMENT
(A Joint Exercise of Power Agreement1
Parties:

(;anyon Highway District No.4
City af Caldwell

DISTRICT IDGHWAY MAI~!.EN~N~"..:=E:...:...:---'---:::-=':"~:-::---l
IllGHWAYNAME'

LOCATJONS

LENGTH
(Miles)

I-----------if---~~:::____:_--~__:_-_=__ ........:----+--~~~___1

Fannway Road
Ilomedale Road to south side ofHwy 19
3.5
Dorman Avenue
Ustick Road to the south side of Linden Street
1.0
J-B';:':"';;'ear=L=an~e"';":':=--I1fOi1ledaie-Road to Ustick Road
1.0
Tenth Street
Orchard Avenue to liie·n()·rtii··-=s;:=id::-e-o-:::-f-:-:H:-om-e-:-dal--=-e-+--";;:1~.9---I
Road
Orchard Avenue to the south-side of Homedale
Montana Avenue
2.0
Road
~~--:---------I~~~~~~---~~~~--~:------'-----------i
lndianaAvenue
Lone Star Road to south side of Homedale
3.0
Road
Florida. Avenue
Orchard Avenue to the south side ofHomeda.lc
2.0
Road
1--------_...
.~~~----~----~~~~--~~~-----:~--~
Lake Avenue
Orchard Avenue to the south side ofIIomedale
2.0
Road
Midway Avenue
North side ofHwy 55 tc;'thc Sl)uth"sidc of
1.0
Homedale Road
Mason Road .---~~::-:;'::'-:::;';"~~"";;";:'''':''''''''::::-:::-:':''::':;:=-:;~;';;:-----t---=-=~."."
Marble Fronl Road to Lincoln Road
0.25
... _.
Wells Road
Marble Front RQad to Lincoln Roa.d
0.25
~"'::":':'::"":"':==----""-+':::'==:::=:=-::-:=::==-=';;;:;::~=7=:"=;'':::':::~::'':;::::--=--:----+--~=----l
Middleton Road
North side of Ustick Road to Lincoln Road
3.0
~;';;';';'~"':'"":"'""------if---~~-'--'" ..
Midland Road
North side of Ustick Road to Lincoln' Road
2.84
Knot Lane
Linden Road to the south side of H~' 2~O~/2;;"'6:---+--~1~.0"';---t
Orchard Avenue -.~ ...... t01h Avenue to Midway Avenue
3.0
Moss J....ane
Dead End to Midway Avenue
0.5
Homedale Ruad
Ro~_.~~ '?~t~l:;.;;;·d,"",:e;-.: o.;:;. f.; ;. 10711Jl:-:A~v-:-en--=u~e:"'-_-+-_~'f-t.=O;:--_-i
Ustick Road
Wagner Road to (he west side of Kimhal1
1.75
Avellue
t--~----:-----1~""""""""""~___--~-:-:----:---"'----"""""-+---:--:-----l
Linden Road
Middleton Road to Midland Rond
1.0
Marhl;Fron~t--:R::-o-a--:d:-_:'-..:E~~'a:s:t~sl;..;.;·::"::d:e:of~:;.;;;K<==-~::'::C~lD~~R:o:a_d;;';:_;;';;to:M.~~id.:'d~.le=t=o:-n-.-=R=o:a_d-:"
...
-:~_---::0--:1. (!. ...__
Lincoln Road
Caldwell City Limits located 1/8 mile east of
3.63
I--_ _ _ _ _ _ _ I_q~~sia. Street to Midland Road
Gold Bar Court
Dead E1ld to Kimball Avenue
0.07
Gold-Strike Court.;:;;;..;;._-t-=:K;,;.;.i;;;.;,;ID......:b;..;;.a_ll......A_v_e.,. .·n. . ,uc.. . ,..".t(;)_D
......e.:. .8:. .;d;. .;E...; ;.I.;;;.;ld~
;
_ _ _ _ _··_·'-'-t.-j~-.-,_~......:O~.~14~===~
Kimball Avenue
Pat Lane to Gold Dar Court
O.2? _ _

Farmway

---i:--"-''_"

~p:':a=t:::'La=n""":e
~:":':':::"':-'---j..:B'-..:e=-a:r·
L..:....::.:.;;..:;;.;.;;:::.;;.,.-.
__

Lane to 1Om Avenue

~--L..::..;:.:::....:===:.::....:.:

__ •. _. _ _ _ _ _ _ _ _ _ _ _-'-_ _0.5
_ ....
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Dorman Avenue

..Stahlridge Street
Karndell Street
,.~Street

Chnrdes Avenue

LEN(~TH

LOCA'I'IONS

HIGHWAY NAME

-- r----- .... - - - -.. -

---._._-_............- - . - .......

Ustick Road to the south side of Linden Street
Fannway Road to Donnan. Avenue
J.)orman Avenue to Chardes Avenue
-_._.
Donnan Avenue to Chardes Avenue
__~~~1l ~~~~.~~.~y Stt:~et ...
....

_

(MiI~L_._ ..

1.0

0.12
' .
. . ... _.... 0.10

. ., , _ _ u p

0.1

0.07

This Appendix amends the prior Appendix and commences on the ,)A.. day of
~ ,2008,

Each Party must exqcute 2 original counterparts of this Apl,elldix.
One original COWlterpart shall be routed to each .Party after the last Party executes and
the same shall then he appended to the Agreement in replacement of existing Appendix.
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DISTRICT
CITY

APPENDIX AM.:NUM'li.:NT li'ORM
·F.XCHANGE MAINTENANCE [of Highways) AGREEMENT

305

2

2084542008

FEEi-17-2009 14:01 From:
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APPENDIXB
EXCIIANGE MAINTENANCE rof Highways) AGREEMENT
[A Joint Exercise of Power Agreementl

Parties:

Canyon Highway District No.4
City of Caldwell

CITY HIGHWAY MAINTENANCE:
....-."..

---..;~~-------..,.---------,

mGHWAY NAME
LOCATIONS
LENGTH
•.. , ..- + - - - - - ' - - - 1
Marshall
Linden Street to Logan Street
0.5
'--.......
¥.-..Avenue
:....:..;..=~-~::.::.::;;.::...;:.:.:~~.:....:..::~~~~~------+---::-~--Airport. Avenue
Ustick Road to Linden Street
1.0
.._---+------1
Kimball Avenue
LJstick Road to T.inden Street
1.0

t-==.::.=...:...;.;:..;;...;;....;...;.;.;.;==-il-:::-:~-::-:------.;~..;;;..;;..-::-~----

f-:T=e::':n::.:.~h;.;;;;;;;;.;A;;..;v;.;;cn..;..u.;;;;e;.;;;..;..---ir::N~o::...:rt~h~si.::.;;de...:.;.;...of:::H=-=-om~eda~l"""e
'·
-=R-o-ad-::-:-to-:L:-:i:-n-::-de-n--:S:::-'tre~(: . -.----::-2,"7
.
0- - - ;
Montana Avenue
Homedale Road to Unden SlreeL
2.0
~"';;""'-~---~~--"'~~;";';"''-:--'-::-::'-",:-~--------I-''''
,,' , , - - - - i
Indiana Avenue
Homedale Road to Linden Street
2.0
'F..;-:lo. t1~·
. . d~a....:.A..:..v......e;;.:.;n:...:..ue---t-H::::-::-om=e.:::-da~le~R::.:.o.:.;.ad~to. . .C-==aI~dw.;.;;..el:;:.I.;::D~lv......d:-------t----:l-:.8~4:---··
I-:::--:------------jf--"---.--:-----:--:--:-"':--::-:-=-:--:--..... ..... ,.--..- - t - - - - - - - l

Lake Avenue

Homedale Road to Caldwell 'Blvd
Homedale Road to Caldwell Blvd.

1.34
.... ,.. 0.41

r-:=-:.::::.:;.:;....:.....:..:...:.:.;:.::......-----i~=~~~~~~-:---:-:--::-:--::------1---_::_

M.~~~Y Avenue

Andy L~~...

.__ --t-'A;..;;;Vl
......·~ati=·0=n.;;..W..:....:....:..a"'__'_yt()':::_:D:;;....;..ea:....;d:_E:_n:_d.,__------_I_-_.O-.4:'_5-___I

Smeed Parkway
Linden Road to Hwy 20/26
1.0
KCID Road
. Litidcn Road to south side Hwy 20/26
1.0
~~~~~----~~~~~~~~~~:~~~~--.-----+----~~ .. _.
KeID Road
North side ofHwy 20126 to south side of
0.75

Marble Front Road
_..
Ward Lane
North side of Hwy 20/26 to south side of
0.88
Marble Front Road
.
"
"'
East. side of 10111 Avenue to Midway Avenue , .. w. 3.0
Homedale Road
Lake Avenue to l1ead End
0.25
Laster Lane
4.25
UstickRoad
W'est side of Kimball Avenue to the west side
of Middleton Road
0.17
'.Easy Street
Chardes Avenue to Caldwell City Limits
Kurt Street
Kimball Avenue to Dead' End -~....L.,.;.==';';;'------j---::-:-::-----t
0.13
"'Am--"~b"""cr"';;S;';"trc';";""e-t---+"""K=im--:-"b-"nl-lA-ve......n-u-e-to· i Om Avenue
0.25
....
Albert Street
Kimball Avt!nue LO Dead End " -_._._----+---:-:--:-----1
0.13
0.13
Marvin
Street
Kimball
Avenue
to
Dead
End
I-:-:--:....:.....:.-::---:...:......;....:.....:.----l~=~....;..;;.~~.;.;.....;~~~-=::-:--_:__::~--...... -..- ' - - - . : - - - ;
0.75
Linden Street
Ea.~t side of Farmway Road to Kimball Avenue
t-L~in~d-cnO""";"R-o-ad-:-----+-S~:I-ne-e--:d:-:P~ar--:k,...-wa'y 'to
side of Middleton Road
1.5
Ash Street
East side of Farmway Road to Marnhail Av:;..;;en. . .uc:..:e:.-t-------,-:-:-----i
0.25
I-::-::::=.~::-=-:-----i~:.:.:.:..~.;...;;;.;~;.;....;;.;;.;..;...;;~~~~~.:;.:..:.::~..::..;..:=..:.....j·"·
....-..;:..:;;::-=----1
0.75 ..
Logan Street
East side of Farmway Road to Kimball Av~n~
Marble Frani R(J{id
Caldwell City Limits located at the Canyon Hill
1.89
Lateral to the east side ofKC.;;;:ID~R~o.:;.(.ld:.:..-----+-_ __:_"':.'":"----I
"'P=-o-:l:::-"k""':S-=-tr-ee-'l-----t-C---·:a.-:I-:'dw--el:":"j"7
J?n4 _____L--_.-=.::.:~_~
0.22
C:-:'"ity--=r-:'Jim-:--its' to
--.~---------t-:-:-'--:,--:---=-~~--~-.,-~-::----+----:--:-::---.

.... _

• • J'

---4---.....:.......~-.-.....t

!-:-~~-----~-:'-:~:--:-----:::----:-:::--~-.

west

'.'

Dead.
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This Appendix amends the prior Appendix and commences on the

~

d

1

~ day of

,2008.

Each Party musl ex~utc 2 original cOWltcrparts of this Appendix.
One origjnal Counterpart shall he routed to each Party after the last Party executes and
the same shaH then be appended to the Agreement in replacement ofexisting Appendix.
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APPENDIX _
[insert corred letter for party assigncdJ
EXCIIANGE MAINTENANCE [of Highwaysl A(;RJ;:EMENT
(A Joint Exercise of Power Agreement]

Parties:

Canyon Highway District No.4
City of Caldwell

Ilnsert ~~!, ~f 1?~~l1 . ~Q~A.-Y MAINTENANCE:
LENGTH

LOCATIONS

HIGHWAY
NAME

............

'-

._-

.-.-

.......

..

This Appendix amends the prior Appendix and commences on the _ _day of
_ _ _----', 20_.
Each Party must execute 2 original counterparts of this Appendix.
One original Counterpart shall be routed to each Party after the la.~t Party executes and
the same shall then be appended to the Agreement in replacement of existing Appendix.
iy: ,~reemen
B
A t.._._...

... ... ,,_ ...

.- ,

Party

.._._--

Authorized sismature

CITY

Date

....__._ ..

DISTRICT
...

.. .- .. ----.- ...

.---
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P.M

_____A.M.

MAR 12 2009
Scott L. Campbell, ISB No. 2251
Tara Martens, ISB No. 5773
Andrew J. Waldera, ISB No. 6608

CANYON COUNTY CLERK
K CANNON, DEPUTY

MOFFATT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED

10 1 S. Capitol Blvd., 10th Floor
Post Office Box 829
Boise, Idaho 83701
Telephone (208) 345-2000
Facsimile (208) 385-5384
18946.0059
Attorneys for Plaintiff / Counterdefendant
Pioneer Irrigation District

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

PIONEER IRRIGATION DISTRICT,
Case No. CV 08-556-C
Plaintiff,
AFFIDAVIT OF STEVEN R. HANNULA

vs.
CITY OF CALDWELL,
Defendant.

CITY OF CALDWELL,
Counterclaimant,
vs.
PIONEER IRRIGATION DISTRICT,
Counterdefendant.

AFFIDAVIT OF STEVE HANNULA - 1

Client:1133221,1
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STATE OF IDAHO
County of Ada

)
) ss.
)

Steve Hannula, having been duly sworn upon oath, deposes and states as follows:
1.

I am a professional engineer with ERO Resources Corporation, working in

the Boise, Idaho office. I, and other ERO Resources personnel, serve as expert consultants to the
Pioneer Irrigation District in the above-captioned matter. I make this affidavit based upon my
own personal knowledge.
2.

Attached hereto as Exhibit A is my Curriculum Vitae.

3.

On February 11,2009, I arrived at the Pioneer Irrigation District

("Pioneer") Office located at 3804 Lake Avenue in Caldwell, Idaho, for purposes of assisting
Pioneer Assistant Superintendant Mark Zirschky with.an on-site urban storm water outfall
investigation of certain outfalls draining into Pioneer irrigation facilities within the City of
Caldwell city limits. The outfalls scheduled for inspection were limited to those believed to be
owned, operated, and/or maintained by the City of Caldwell.
4.

The outfall inspection commenced at approximately 9:30 a.m., upon

arrival at an outfall denominated "A-17." I was accompanied by Mark Zirschky and Carl Hayes,
another Pioneer employee, who was driving a 300 gallon water truck for use during the outfall
inspections.
5.

Outfall "A-IT' discharges into Pioneer's "A" Drain. The outfall is a 12"

diameter concrete pipe located adjacent to Aviation Way, south of Vista Park Drive, and roughly
150' north of Muller Lane. Outfall "A-I7" discharges urban storm water received from a
roadside storm water catch basin located on Aviation Way, which is channeled through a storm
water vault that is accessed via two adjacent manholes. The roadside storm water catch basin

AFFIDAVIT OF STEVE HANNULA - 2
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piping appeared to be the only piping leading to the vault, and the "A-I7" discharge pipe is the
only piping exiting the vault. Attached hereto as Exhibit B is a true and correct copy of
photographs I took throughout the urban storm water outfall inspection. Exhibit B comprises
photographs and individual descriptions of each of the inspected outfalls and other urban storm
water infrastructure associated with any particular outfall to the extent that up-gradient
infrastructure could be located upon ground level visual inspection. For purposes of outfall "A17," Exhibit B includes photographs of the outfall; the corresponding storm water vault; and the
roadside storm water catch basin located on Aviation Way.
6.

At approximately 9:50 a.m., we arrived at outfall "A-I5." Outfall "A-I5"

is another urban storm water outfall discharging into Pioneer's "A" Drain. The outfall is a 12"
diameter concrete pipe located adjacent to Aviation Way, roughly ISO' south of the current
northern dead end/terminus of Aviation Way. Like outfall "A-17," outfall "A-I5" discharges
urban storm water received from a corresponding storm water vault, which in tum receives urban
storm water from a roadside catch basin located on Aviation Way. The storm water vault is
accessed via a single manhole. Interconnection of this urban storm water infrastructure was
confirmed via inspection of the storm water vault inlet and outlet piping, and the outlet piping of
the above-referenced roadside catch basin. Exhibit B attached hereto includes photographs of
the "A-I5" outfall; the corresponding "A-IS" storm water vault; and the corresponding roadside
storm water catch basin located on Aviation Way.
7.

At approximately 10:20 a.m., we arrived at outfall "5-2." Outfall "5-2" is

an urban storm water outfall discharging into Pioneer's 500 Lateral. The outfall is an 18"
diameter corrugated metal pipe located adjacent to Muller Lane below the west-bound
Interstate 84 on-ramp (the Franklin Interchange). Outfall "5-2" discharges urban storm water
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received from a storm water vault, which in tum receives urban storm water from roadside catch
basins located on Muller and Sunrise Lanes. The storm water vault is accessed via manhole.
The interconnection of these urban storm water facilities was confirmed through the use of
Pioneer's 300 gallon water truck. Freshwater was poured into a roadside catch basin located at
the intersection of Muller and Sunrise Lanes. That water was then observed flowing through the
corresponding storm water vault, and then seen discharging from outfall "5-2" into the 500
Lateral. Exhibit B attached hereto includes photographs of outfall "5-2"; the previously dry
corresponding storm water vault; the roadside storm water catch basin located at the intersection
of Muller and Sunrise Lanes; freshwater being poured into said storm water catch basin;
subsequent freshwater flow through the corresponding storm water vault; and subsequent
discharge of the freshwater from outfall "5-2" into the 500 Lateral.
8.

At approximately 11:20 a.m., we arrived at outfall "5-10." Outfall "5-10"

is an urban storm water outfall discharging into Pioneer's 500 Lateral. The outfall is a 12" PVC
pipe which breaches the 500 Lateral concrete culvert located underneath Syringa Lane. Outfall
"5-10" discharges urban storm water received from a storm water vault located in the middle of
Syringa Lane, which in tum receives urban storm water from a number of roadside catch basins
located along both sides of Syringa Lane. The storm water vault is accessed via manhole. The
interconnection of this urban storm water infrastructure to the 500 Lateral was confirmed via
visual inspection of the storm water vault. The vault outlet pipe was the same diameter and color
as the pipe/outfall at the point of discharge into the 500 LateraL The various roadside storm
water catch basins were traced to the storm water vault by the orientation of the inlet and outlet
piping. Exhibit B attached hereto includes photographs of outfall "5-10"; the 500 Lateral
concrete culvert passing underneath Syringa Lane; the corresponding storm water vault located
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within Syringa Lane; and an exemplar roadside storm water catch basin interconnected with the
storm water vault.
9.

At approximately 12:45 p.m., we arrived at outfall "B-1." Outfall "B-1" is

an urban storm water outfall discharging into Pioneer's "B" Drain. The outfall is an 18"
corrugated metal pipe located roughly 100 yards north of Us tick Road, on the east side of 10th
A venue. Outfall "B-1" discharges urban storm water received from a storm water vault accessed
via a manhole located just south of the "B" Drain. The vault receives urban storm water from
roadside catch basins located along both sides of 1Oth Avenue. These interconnections were
verified via sound through the tapping of a shovel on the roadside catch basin grates, which
would then resonate in the corresponding storm water vault. Outlet piping from the storm water
vault leads directly to outfall "B-1." Exhibit B attached hereto includes photographs of outfall
"B-1"; the vicinity of the outfall; and traces of snow melt water beginning to discharge from the
outfall.
1O.

Attached hereto as Exhibit C, is a true and correct copy of an outfall

inventorylinvestigation matrix I created summarizing: (a) the general location of the urban storm
water outfalls referenced herein (via local street names); (b) the Pioneer irrigation facility into
which each of the above-referenced urban storm water outfalls discharges; (c) the GPS
coordinates of each of the above-referenced outfalls (which I personally obtained in the field by
placing a handheld GPS unit on each of the above-referenced outfalls, and recording the data
reported therefrom); and (d) a brief description of the field inspection urban storm water
infrastructure interconnection verification technique used for each of the above-referenced
outfalls.
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Further your affiant sayeth naught.

NOTARY PUBLIC FOR IDAHO
vui<.,~,;... I (c(,d'l u
Residing at
My Commission Expires ,;1./3/
J 011
I

m-e

I
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this I Zlkday of March, 2009, I caused a true and
correct copy of the foregoing AFFIDAVIT OF STEVEN R. HANNULA to be served by the method
indicated below, and addressed to the following:
Mark Hilty
HAMIL TON MICHAELSON & HILTY LLP

1301 12th Avenue
P.O. Box 65
Nampa,ID 83653-0065
Fax: 467-3058

1. Fredrick Mack
Erik F. Stidham
HOLLAND & HART LLP

101 South Capitol Boulevard, Suite 1400
Post Office Box 2527
Boise,ID 83701-2527
Fax: 343-8869

~

U.S. Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail
( ) Facsimile

0! U.S. Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail
( ) Facsimile

~~~

Scott L. Campbell
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El1Q
Steven R. Hannula

Hydrogeologist - Engineer

BACKGROUND
Steve is a hydrogeologist, professional engineer, and professional geologist in
ERO Resources Corporation's Boise, Idaho office. He has experience in water
rights and water resource investigations, ground water characterization, and
hydrogeologic conceptual model design. Steve has consulted for a variety of
clients from large mining companies to large dairies, irrigation districts, land
developers, and individual homeowners. Steve's niche within ERO and in
Idaho is his familiarity with water rights and water resources.
Education

SUMMARY OF EXPERIENCE

M.E. 1995, Geological
Engineering, Colorado
School of Mines
B.S. 1989, Geology,
University of Wisconsin
Oshkosh

licensure
Professional Civil
Engineer, Idaho # 11805
Professional Geologist
Idaho # 1098

Water Rights Investigations. Steve facilitates the sale and transfer of water rights
for clients by providing consulting and engineering services to water right
owners, sellers, and buyers throughout Idaho. In recent years, work focused on
ensuring water rights were accurately claimed in the Snake River Basin
Adjudication. Other water rights work is centered on helping investors and
developers to understand the water resources, water rights, proper management
of the water right asset, and the limitations and possible liabilities associated
with water right acquisitions.

Water Resource Management. Steve provides consulting and engineering
services for a wide range of clients and projects, including wastewater
evaporation ponds, water amenities for subdivisions, storm water runoff issues,
geothermal resources and stream bank restoration.

Water Quality. Steve helps clients with water quality issues, including
compliance monitoring of public water systems, preparation of storm water
runoff plans, and establishing a baseline understanding for future Total
Maximum Daily Load (TMbL) limitations. He has performed numerous leak
tests on wastewater lagoons and prepared wastewater management plans.

Water Supply. Steve is experienced in preparing well site evaluations and
engineering reports for modifying public water systems. He has installed and
maintained water level monitoring devices for several clients, to track impacts
to the water resource, and is familiar with new well construction.

ERO Resources Corp . • Denver· Boise· Durango· We s1 e rn Slope· W'vvw.ero resources.com • ero«uororesources .com
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REPRESENTATIVE PROJECTS Steven R. Hannula
Water Rights

Water Quality

Water Right Assistance, Paramount Subdivision,
Meridian, ID

Arsenic Rule Compliance Public Drinking Water
System, Boise, ID

Provided expertise in water right appropriations,
transfers, and expert testimony to enable subdivision
developers to comply with state law while operating
the subdivision's irrigation and pond system.

Prepared the engineering report and operations
and maintenance manual for permitting a point-ofuse treatment strategy to address arsenic levels that
exceed the drinking water standard.

Storm Water Pollution Control Plan (SWPCP),
Ontario OR

Water Right Assistance to Dairies in Middleton,
Parma, Mountain Home, and Boise, ID
Ensured adequate coverage to various dairy
operations including acquisition of new lands/water
rights, transferring water rights to new facilities,
providing technical assistance in the Snake River
Basin Adjudication to ensure properly filed claims,
and obtaining new drilling permits for new wells.

Water Right Inventories, Canyon County, ID
Investigated the water right and water resource
assets associated with two large farms being
evaluated for potential acquisition. Each water
right was studied to ensure accuracy and
legitimacy, deficiencies were noted, and plans
were provided to align the water rights to the
current operations.

Prepared the SWPCP for a gravel and concrete
batch plant as part of the Oregon Department of
Environmental Quality authorization to operate
under the 1200-A permit; will also provide annual
reports to remain in compliance. Prepared the
Wastewater Management Plan for the Water
Pollution Control Facility (WPCF) permit. To
remain in compliance with the WPCF permit,
semi annual reports are being provided.

Wastewater Lagoon Leak Test, Kuna, ID
Conducted multiple leak tests to comply with the
IDEQ requirements for continued operation of
wastewater lagoons. Using specialized equipment
to monitor weather, water levels, and evaporation
and technical analysis of the collected data,
demonstrated that the lagoons do not leak beyond
allowed limits

Water Resource Management
Water Supply

Stream Bank Restoration, Featherville, ID
Provided the engineering report and application to
the Army Corps of Engineers to seek
authorization to stabilize a stream bank along the
South Fork of the Boise River.

Long-Term Monitoring of Geothermal Well, Boise, ID
Installed and maintain a datalogger in a Boise
Front Geothermal well to collect water level data.
Baseline data are reported to the Idaho
Department of Water Resources to contribute to
the on-going Boise Front Geothermal Study.

Public Water System Modification for Subdivision,
Meridian, ID
Provided project management and engineering
services to prepare a well site evaluation,
engineering report, and plans and specifications
for a new public water supply well.

Long Term Water Level Monitoring for various Public
Water Systems
Installed and maintained dataloggers in public
water supply and observation wells to establish
baseline water level conditions, track long-term
water level fluctuations, and document impacts to
local water resources as subdivisions expand.
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Exhibit B Photograph Log of Selected Storm Water Outfalls in Pioneer Irrigation District Facilities
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Photo A-15 - Close up of storm water outlet in A-Drain

Photo A-15 - Vicinity along A-Drain
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Photo A-15 - Storm water vault cover
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Photo A-15 - Storm water vault
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Photo A-15 - Storm grate on west side of Aviation Way

Photo A-17 - Close up of storm water outlet in A-Drain

Photo A-17 - Vicinity along A-Drain

Photo A-17 - Storm water vault
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Photo A-1? - Storm grate on west side of Aviation Way
leading to storm outlet
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Photo 5-2 - Close up of storm water outlet in
500 Lateral
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Photo 5-2 - Vicinity along Muller Ln at 500 Lateral

Photo 5-2 - Vicinity with concrete culvert in
500 Lateral
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Photo 5-2 - Strom drain vault is dry along Muller Ln

Photo 5-2 - Storm grate in Muller Ln leading to 5-2

Photo 5-2 - Storm Grates along Muller Ln
and Sunrise Ln

Photo 5-2 - Putting fresh water in storm grate
along Muller Ln and Sunrise Ln
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Photo 5-2 - Fresh water seen flowing in storm vault
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Photo 5-2 -Fresh water emerging from 5-2
into 500 Lateral
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Photo 5-10 - Close up of storm outlet in 500 Lateral

Photo 5-10 - Stub of storm outlet seen midway
in culvert along 500 Lateral

Page 5 of7

i

I

Exhibit B Photograph Log of Selected Storm Water Outfalls in Pioneer Irrigation District Facilities
-::::.
~
--_...... -----:"
.,-, -

.

, ,"

,

r

..-

, - j,

r.

- ""

,

Photo 5-10 - Cover of storm water vault in Syringa Ln
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Photo 5-10 - Storm water catch basins along
Syringa Ln

Photo 8-1 - Vicinity of storm outlet in 8-Drain along
10th Ave north of Ustick

Page 6 of7

Exhibit B Photograph Log of Selected Storm Water Outfalls in Pioneer Irrigation District Facilities

Photo 8-1 - Storm water trickling out of outlet into 8-Drain
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Exhibit C Inventory of Selected City of Caldwell Storm Drain Outlets in Pioneer Irrigation District Facilitie!

OutfalllD Outfall Size Outfall Type

~

~
~

~

Outfall Location

PID Facility

GPS

Connection verified

Photo Verification Log

Lat

Long

.

8-1

18

CMP

Tenth Street and Ustick

8 Drain

43.63504

116.69194

X

Yes

Sound

A-17

12

RCP

Aviation Way

A Drain

43.66638

116.65231

X

Yes

Trace piping from storm grate through vaults to
outlet

A-15

12

RCP

Aviation Way

A Drain

43.66932

116.65233

X

Yes

Trace piping from storm grate through vaults to
outlet

5-10

12

PVC

SyrinQa Way

500 Lateral

43.66809

116.65762

X

Yes

Trace catch basins and piping

5-2

18

CMP

Muller Lane

500 Lateral

43.66341

116.65788

X

Yes

Poured freshwater in storm grate at Muller and
Sunrise Ln, watched water come out outllet
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Scott L. Campbell, ISB No. 2251
Tara Martens, ISB No. 5773
Dylan B. Lawrence, ISB No. 7136
MOFFATT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED
101 S. Capitol Blvd., lOth Floor
Post Office Box 829
Boise, Idaho 83701
Telephone (208) 345-2000
Facsimile (208) 385-5384
18946.0059
Attorneys for Plaintiff / Counterdefendant
Pioneer Irrigation District

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

PIONEER IRRIGATION DISTRICT,
Case No. CV 08-556-C
Plaintiff,
SECOND AMENDED COMPLAINT FOR
DECLARATORY AND INJUNCTIVE RELIEF

vs.
CITY OF CALDWELL,
Defendant.

CITY OF CALDWELL,
Counterclaimant,
vs.
PIONEER IRRIGATION DISTRICT,
Counterdefendant.
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COMES NOW Plaintiff Pioneer Irrigation District, by and through undersigned
counsel of record, for a cause of action against the Defendant City of Caldwell, and hereby
amends its Amended Complaint for Declaratory and Injunctive Relief filed June 20, 2008, and
complains and alleges as follows:

I.
PARTIES
1.

Plaintiff Pioneer Irrigation District ("Pioneer") is an irrigation district duly

organized and existing under and by virtue of the laws of the State ofIdaho. Pioneer provides
~nigation

water and irrigation drainage functions to approximately 34,000 acres in Canyon

County. Pioneer was organized in 1901 and has the distinction of being one of the first irrigation
districts formed in Idaho after the Idaho legislature enacted statutes earlier that year providing for
the creation of irrigation districts. In addition, many of Pioneer's irrigation delivery and drainage
facilities date back to the late 1800s.
2.

Defendant City of Caldwell is a municipal corporation duly organized and

existing under and by virtue ofthe laws ofthe State ofIdaho and located within Canyon County,
Idaho.

II.
JURISDICTION AND VENUE

3.'

The conduct which forms the basis for the causes of action set forth herein

occurred within Canyon County, Idaho. In addition, this action concerns real property located
wholly within the boundaries of Canyon County. Accordingly, this Court has subject matter
jurisdiction over this matter pursuant to Idaho Code Sections 1-701 and 1-705. In addition,
Pioneer's legal rights are affected by a municipal ordinance enacted by Defendant. Accordingly,
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this Court has jurisdiction to issue a declaratory judgment regarding this ordinance pursuant to
Idaho Code Section 10-1202.
4.

Defendant is a municipal corporation located wholly within Canyon

County, Idaho. Accordingly, this Court has personal jurisdiction over Defendant pursuant to
Idaho Code Section 5-514.
5.

This action concerns real property located within the boundaries of

Canyon County, Idaho. In addition, Defendant is a municipal corporation located wholly within
Canyon County. Accordingly, venue of this matter is proper in Canyon County pursuant to
Idaho Code Sections 5-401 and 5-404.

III.
GENERAL ALLEGATIONS
6.

Idaho Code Section 42-1102 grants a right-of-way for irrigation facilities

and 'provides that the existence of a "visible ditch, canal or conduit shall constitute notice to the
owner, or any subsequent purchaser, of the underlying servient estate" that the owner of the
ditch, canal, or conduit "has the right-of-way and the incidental rights confirmed or granted by
this section."
7.

In addition, Idaho Code Sections 42-1102 and 42-1209 prohibit any party

from "caus[ing] or permit[ting]" any encroachments into an irrigation easement or right-of-way
without the express written permission of the owner and require that any such unauthorized
encroachments that unreasonably or materially interfere with the use or enjoyment of the
right-of-way be removed at the sole expense of the person or entity "causing or permitting" such
encroachment (emphasis added).
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8.

Similarly, Idaho Code Section 42-1208 provides that irrigation facilities

are not subject to adverse possession and prohibits the construction of any obstructions in
irrigation easements or rights-of-way for the purpose of adversely possessing such facilities.
9.

For at least 100 years, Pioneer's irrigation delivery and drainage systems

in Canyon County have been fully visible and have provided notice that any encroachments into
its facilities are strictly prohibited without express written permission from Pioneer to construct
such encroachments.
10.

On September 5, 2006, Defendant, by and through the Caldwell City

Council, adopted a revised storm water management manual (the "Manual") in Case
No. OA-76-06.
11.

Prior to September 5, 2006, the Manual had been adopted by Defendant,

through the Caldwell City Council, as an emergency ordinance in Bill No. 19, Ordinance
No. 2594.
12.

The Manual contains requirements for the management and disposition of

municipal storm water runoff from new commercial and residential developments within the City
of Caldwell and its Area of Impact.
13.
~tores

Pursuant to Section 103.1 of the Manual, a storm water "retention" facility

runoffuntil it percolates into the ground or evaporates.
14.

By contrast, pursuant to Section 103.1 of the Manual, a storm water

"detention" facility stores runoff and, by definition, discharges it directly into an ~xisting
drainage way.
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15.

Pursuant to Sections 100.5 and 103.2.1 of the Manual, new developments

may discharge storm water into a natural or manmade drainage way at a rate of one miner's inch
(0.02 cubic feet per second) for every acre of property to be drained.
16.

Section 101.1.5 of the Manual permits a developer to

const~ct

a new

discharge into an irrigation delivery or drainage facility simply by providing notice to the owner
of the irrigation facility.
17.

Pursuant to Sections 100.5 and 103.6.6 of the Manual, non-discharging

storm water retention facilities associated with residential developments are "strongly
discouraged" and are "not allowed" unless, in the sole discretion of the City Engineer, there is a
"compelling public interest" for such facility.
18.

In addition, in the event that the City Engineer approves a retention

facility, Section 103.6.4 of the. Manual requires such facility to include an overflow drainage line
into a point of historical discharge, if historical drainage rights are associated with the property to
be drained. Such overflow drain may have discharge capacities exceeding two miner's inches
per acre.
19.

Similarly, Section 103.7.5 requires detention facilities to include

emergency spillways and allows such emergency overflows to be discharged into irrigation
facilities without the consent of the owner of such irrigation facilities if a historical right to drain
is associated with the property to be drained.
20.

Moreover, Section 102.5 of the Manual implies that developers may

discharge municipal storm water runoff into "major drains" without obtaining approval from the
owner or operator of such facilities to do so.
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21.

Finally, Section 101.1.2 of the Manual provides that, "[i]t is the

developer's responsibility to ensure that ... discharge rates not exceed a development's
'reasonable' share of downstream system capacity," but does not define what constitutes a
"'reasonable' share of downstream system capacity."
22.

Based upon the Manual and Defendant's implementation thereof,

developers have installed mUltiple unauthorized points of municipal storm water discharge into
Pioneer's irrigation and drainage facilities.
23.

While some agricultural lands may have a historic right to drain

agricultural storm water and irrigation runoff to Pioneer facilities, this right does not include the
right to pipe and discharge municipal storm water runoff into Pioneer facilities, as this would
constitute an impermissible expansion of any such historical right to drain.
24.

Even ifurban lands have a historical right to drain, the Manual's intent to

"discharge at the rate of one miner's inch (1/50 cfs) per acre" is unlawful to the extent that it
allows discharges in excess of such historical discharge rates.
25.

Pioneer's irrigation "drains" were designed and constructed in the early

1900s for the primary purpose of intercepting and draining irrigation runoff and subsurface
seepage water from farmland.
26.

In addition, Pioneer's "drains" do not function solely for drainage. Rather,

they serve the dual purpose of draining agricultural lands and delivering live irrigation water.
27.

As is reflected in Section 100.4 of the Manual, "[a]s land is developed, the

surfaces are graded and covered with non-porous materials. The reduced interception and
depression storage causes the amount and rate of runoff from developed area to be greater than
from undeveloped area. During rainfall events, the runoff may move more quickly through the
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drainage system due to unnatural routing of the flows and increased, flow rates. Minor or major
flooding may result."
28.

In addition to its enactment and implementation of the Manual, Defendant

has itself constructed and owns one or more points of discharge of municipal storm water runoff
in Pioneer facilities.
29.

Due to the nature and purpose of Pioneer's facilities and the increased

rates of storm water runoff and discharge that are associated with the development of farmland,
Pioneer's facilities are unable to adequately handle storm water discharges from new commercial
and reside~tial developments.
30.

The presence of these unauthorized municipal storm water discharges in

Pioneer's facilities materially and unreasonably interferes with Pioneer's use and enjoyment of
its irrigation easements and rights-of-way because:
(a)

The extra runoff materially and unreasonably interferes with

Pioneer's ability to conduct maintenance and repair of its facilities during the irrigation offseason, when many of these facilities should be free of water; and

(b)

The presence of these unauthorized municipal storm water

discharges in Pioneer's facilities subjects Pioneer to additional and unreasonable liabilities under
state and federa1law.
31.

Pursuant to Idaho Code Section 42-1203, Pioneer has a statutory duty to

ensure that its facilities do not contain more water than they can "easily contain."
32.

Pursuant to Idaho Code Section 42-1204, Pioneer has a statutory duty to

ensure that water from its facilities does not "damage or in any way injure the property or
premises of others."
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33.

The federal Clean Water Act ("CWA"), 33 U.S.C. § 1251, et seq.,

prohibits point source discharges of pollutants into waters of the United States without a proper
National Pollution Discharge Elimination System ("NPDES") pennit. CWA § 402.
34.

Municipal storm water runoff is classified as a point source requiring an

NPDES permit under the CWA. CWA § 402(p).
35.

Pioneer is generally exempt from liability under the CWA regarding the

operation of its facilities, as agricultural return flows are exempt from the CWA' s permitting
requirements so long as discharges are "composed entirely of return flows from irrigated
agriculture." Id. at § 402(1) (emphasis added),
36.

Unauthorized point source municipal storm water discharges such as those

which have been constructed in Pioneer facilities pursuant to the Manual and/or by the
Defendant may expose Pioneer, as owner and/or operator ofthose facilities, to both civil and
criminal liability ranging from $25,000 to $50,000 pursuant to CWA restrictions and penalties.

Id.
37.

Due to increasing urbanization within its District, some ofPioneer;s

combined irrigation delivery and drainage facilities provide irrigation water to thousands of
residential properties which use that water for landscaping purposes, resulting in dire.ct human
contact with said water. Because municipal storm water contains numerous pollutants, the water
quality provided to residential properties has been and will continue to be degraded by the
discharge points mandated by the Manual.
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IV t
COUNT ONE
(Declaration of Plaintiff's Rights)
38.

Pioneer realleges and incorporates by reference the allegations contained

in Paragraphs 1 through 37, above.
39.

Defendant's adoption and implementation of the Manual ignores that the

construction of municipal storm water discharge points in Pioneer facilities requires the express
written consent of Pioneer and expressly conflicts with Pioneer's requirements.
40.

Defendant's adoption and implementation ofthe Manual ignores and

conflicts with Pioneer's authority to prohibit unauthorized discharges into its facilities that
.materially or unreasonably interfere with Pioneer's ability to properly maintain and operate such
facilities without causing flooding or damage to the property of others.
41.

Through its adoption and implementation of the Manual, Defendant haS

"caused or permitted" the unauthorized installation of municipal storm water discharge pipes into
Pioneer's irrigation delivery and drainage facilities by developers who need land use approvals
from Defendant to develop their properties for sale or lease.
42.

The presence of these unauthorized municipal storm water points of

discharge into Pioneer's facilities materially and unreasonably interferes with Pioneer's use and
enjoyment of its irrigation and drain easements and rights-of-way by interfering with
maintenance activities during the irrigation off-season, by increasing the likelihood of flooding
from Pioneer facilities, and by unnecessarily exposing Pioneer to state and federal liabilities.
43.

Pioneer is entitled to ajudicial determination and declaration that:
(a)

Pioneer is the owner and operator of certain easements and rights-

of-way for the delivery and drainage of irrigation water in Canyon County;
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(b)

Pursuant to Idaho Code Sections 42-1102 and 42-1209, Pioneer

has the authority to prohibit encroachments into these easements and rights-o,f-way that
unreasonably interfere with Pioneer's use and enjoyment of its easements and rights-of-way;
(c) ,

Unauthorized municipal storm water discharge points have been

constructed in Pioneer facilities within the City of Caldwell and its Area of Impact;
(d)

By its adoption and implementation of the Manual, Defendant has

"caused or permitted" these unauthorized municipal storm water discharge points to be installed
in Pioneer's facilities;
(e)

These unauthorized municipal storm water discharge points

materially interfere with Pioneer's ability to safely and adequately deliver and drain irrigation
water -yvithout flooding or otherwise damaging the property of others;

(f)

Pioneer may prohibit such unauthorized discharges of municipal

storm water into its irrigation delivery and drainage facilities, even if the lands to be drained
have a historical right to drain agricultural storm and irrigation water runoff into Pioneer
facilities; and
(g)

Defendant has no authority to require developers to install

municipal storm water discharge points in Pioneer facilities as a condition ofland development
approvals.
V.
COUNT TWO
(NUisance-Public and Private)
44.

Pioneer realleges and incorporates by reference the allegations contained

in Paragraphs 1 through 43, above.
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45.

A nuisance consists of an action that interferes with the comfortable

enjoyment of life or property and includes unlawfully obstructing the free passage or use, in
the customary maJ?ller, of any navigable lake, or river, stream, canal, or basin.

46.

IDAHO

Defendant's construction, approval, and ownership of municipal storm

water 4ischarge points in Pioneer's facilities encroach upon Pioneer's facilities, its easements,
and/or its rights-of-way, and unreasonably and materially interfere with Pioneer's enjoyment and
free use of its irrigation delivery and drainage systems.
47.

The interference with maintenance activities~ the increased risk of

flooding, and the degradation of the quality of the water carried by Pioneer's irrigation delivery and drainage systems constitute a private nuisance to Pioneer and a public nuisance to those who
accept water deliveries from, and/or reside within the vicinity of, Pioneer's facilities.
VI.

COUNT THREE
(Trespass)
48.

Pioneer realleges and incorporates by reference the allegations contained

in Paragraphs 1 through 47, above.
49.

By invading and interfering with Pioneer's right of exclusive possession of

its facilities as aforesaid, Defendant has committed and continues to commit trespass against
Pioneer's property.
50.

Each and every municipal stonn water runoff drainage event through the

Defendant's unauthorized points of discharge in Pioneer facilities constitutes a trespass because
these discharges deprive Pioneer of its right to the exclusive possession and use of its facilities.
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51.

Pioneer is entitled to injunctive relief prohibiting trespass in the future and

requiring Defendant to eliminate the sources of this trespass which it owns or constructed.

VII.

COUNT FOUR
(preliminary and Permanent Injunction)
52.

Pioneer realleges and reincorporates by reference the foregoing allegations

contained within Paragraphs 1 through 51, above.
53.

. Defendant's unauthorized encroachment involving Pioneer's irrigation

delivery and drainage easements and rights-of-way without Pioneer's express written consent is
in direct violation ofIdaho Code Sections 42-1102, 42-1208, and 42-1209, among others.
54.

Defendant's encroachment interferes with Pioneer's ability to perform its

statutory duties and subject it to potential liability under Id$o Code Sections 42-1202, 42-1203,
and 42-1204.
55.

Defendant's interference with Pioneer's irrigation delivery and drainage

easements and rights-of-way entitles Pioneer to relief in the form of a preliminary and permanent
injunction requiring ~e Defendant to:
(a)

Immediately remove any discharge points of municipal storm

water discharge owned or constructed by Defendant within any of Pioneer's irrigation delivery
and drainage easements and rights-of-way; and
(b)

Immediately restore such facilities to their original condition as

near as practicable prior to Defendant's construction of the encroachments.
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VIII.
COUNT FIVE
(Attorney Fees and Costs)
56.

Pioneer realleges and incorporates by reference the allegations contained

in Paragraphs 1 through 55, above.
57.

Pioneer has been required to retain counsel to' prosecute this action, and is,

therefore, entitled to recover reasonable costs and attorney fees as provided by law and the Idaho
Rules of Civil Procedure, including, but not limited to, Idaho Code Sections 6-918A, 10-1210,
12-117, 12-121, and 42-1209 and Idaho Rule of Civil Procedure 54.

IX.
PRAYER FOR RELIEF
WHEREFORE, Plahi.tiffPioneer Irrigation District prays for judgment against
Defendant City of Caldwell as follows:
1.

For a declaratory judgment that the Manual conflicts with state law and is

2.

For a declaratory judgment that Pioneer may remove any existing

void.

unauthorized municipal storm water discharge points, owned or constructed by the City of
Caldwell, a judgment prohibiting the future construction of any points of municipal stonn water
discharge which have not been authorized in writing by Pioneer;
3.

For an order enjoining Defendant from further interfering with Pioneer

facilities without the express written consent of Pioneer;
4.

For an order requiring Defendant to timely remove and repairany

unauthorized municipal storm water points of discharge owned or constructed in Pioneer
facilities by Defendant, at no expense to Pioneer;
5.

For costs of suit, including attorney fees; and
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6.

For such other relief that the Court deems appropriate and proper.

DATED this

2~ day of March, 2009.
MOFFATT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED

By~~~~~~~~~~___

Scott L. Campbell- Of tlt inn
Attorneys for Pioneer Irrigation District

CERTIFICATE OF SERVICE
.
I HEREBY CERTIFY that on thiS.2--l day of March, 2009, I caused a true and
correct copy of the foregoing SECOND AMENDED COMPLAINT FOR DECLARATORY AND
INJUNCTIVE RELIEF to be served by the method indicated below, and addressed to the
following:
Mark Hilty

( ) U.S. Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail

HAMILTON MICHAELSON & HILTY LLP

1301 12th Avenue
P.O. Box 65 .
Nampa, ID 83653-0065
Fax: 467-3058

~Facsimile

J. Fredrick Mack

( ) U.S. Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail
Facsimile

Erik F. Stidham
HOLLAND & HART LLP
101 South Capitol Boulevard, Suite 1400
Post Office Box 2527
Boise,ID 83701-2527
Fax: 343-8869.
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Scott L. Campbell
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Mark Hilty, ISB #5282
Aaron Seable, ISB #7191
HAMILTON, MICHAELSON & HILTY, LLP
1303 12th Avenue Road
P.O. Box 65
Nampa, Idaho 83653-0065
Telephone: (208) 467-4479
Facsimile: (208) 467-3058
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CANYON COUNTY OLI!Pd(
T. CRAWFORD, DEPUTY

Erik F. Stidham, ISB #5483
Scott E. Randolph, ISB #6768
HOLLAND & HART LLP
Suite 1400, U.S. Bank Plaza
101 South Capitol Boulevard
P.O. Box 2527
Boise, Idaho 83701-2527
Telephone: (208) 342-5000
Facsimile: (208) 343-8869
Attorneys for Defendant

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

PIONEER IRRIGATION DISTRICT,

Case No. CV 08-556-C

Plaintiff,

CITY OF CALDWELL'S
ANSWER TO SECOND AMENDED
COMPLAINT, SECOND
AMENDED COUNTERCLAIM
AND DEMAND FOR JURY TRIAL

vs.
CITY OF CALDWELL,
Defendant.
CITY OF CALDWELL,
Counterclaimant,
vs.
PIONEER IRRIGATION DISTRICT,
Counterdefendant.
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The CITY OF CALDWELL, the Defendant above named, hereinafter "Defendant" or
"Caldwell," through its undersigned counsel of record, in answer to the Second Amended
Complaint previously filed and served in this action by the Plaintiff Pioneer Irrigation District,
hereinafter "Plaintiff' or "PID," admits, denies and alleges as follows:
FIRST DEFENSE
1.

Defendant denies each and every allegation of the Second Amended Complaint

for Declaratory and Injunctive Relief (hereinafter "Second Amended Complaint") that is not
specifically admitted herein.
2.

Defendant admits the allegations contained in paragraphs 2,3,4,5, 10, and 11 of

the Second Amended Complaint.
3.

Defendant denies the allegations contained in paragraphs 24, 29, 30, 30(a), 30(b),

36,37,39,40,41,42,43, 43(a), 43(b), 43(c), 43(d), 43(e), 43(f), 43(g), 46, 47, 49, 50, 51, 53,
54, 55, 55(a), 55(b) and 57 of the Second Amended Complaint.
4.

Defendant is without sufficient information or knowledge to form a belief as to

the truth of allegations set forth in paragraph 9, 25 and 26 and upon that basis denies them.
5.

Paragraphs 38, 44,48,52 and 56 of the Second Amended Complaint simply

. reincorporate and reallege allegations set forth in other paragraphs of the Second Amended
Complaint. In answering these paragraphs, Defendant simply reincorporates and real leges its
admissions, denials and assertions to those paragraphs.
6.

In answer to paragraph 1 of the Second Amended Complaint, Defendant admits

only that Plaintiff is an irrigation district duly organized and existing under and by virtue of the
laws of the state of Idaho. Defendant denies the remainder of the allegations set forth in
paragraph 1.
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7.

In answer to paragraph 6 of the Second Amended Complaint, Defendant admits

only that Idaho Code § 42-1102 contains the language quoted in the allegation. Defendant
denies the remainder of the allegations set forth in paragraph 6.
8.

In answer to paragraph 7 of the Second Amended Complaint, Defendant admits

only that Idaho Code §§ 42-1102 and 42-1209 contain the language quoted in the allegation.
Defendant denies the remainder of the allegations set forth in paragraph 7.
9.

In answer to paragraph 8 of the Second Amended Complaint, Defendant admits

only that Idaho Code § 42-1208 provides that "[e]asements or rights-of-way of irrigation districts
... are not subject to adverse possession, and no person shall prevent free access of authorized
personnel on easements or rights-of-way or construct any obstruction on easements or rights-ofway in an effort to adversely possess said easement or right-of-way." Defendant denies the
remainder of the allegations contained in paragraph 8 including, without limitation, the allegation
that Idaho Code § 42-1208 is similar to Idaho Code §§ 42-1102 and/or 42-1209.
10.

In response to paragraph 12 of the Second Amended Complaint, Defendant

admits only that the Municipal Stormwater Management Manual, hereinafter "Manual," contains
requirements for handling of storm water. Defendant further responds that the Manual must be
read in context and in its entirety and that PID's selective quotation and characterization from
excerpts from the Manual is self-serving and misleading. Defendant denies the remainder of the
allegations set forth in paragraph 12.
11.

In response to paragraph 13 of the Second Amended Complaint, Defendant

admits only Section 103.1 of the Manual contains requirements for and references to "retention"
facilities. Defendant denies the remainder of the allegations set forth in paragraph 13.
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12.

In response to paragraph 14 of the Second Amended Complaint, Defendant

admits only that Section 103.1 of the Manual contains requirements for and references to
"detention" facilities. Defendant denies the remainder of the allegations set forth in paragraph
14.
13.

In response to paragraph 15 of the Second Amended Complaint, Defendant

responds that Section 100.5 of the Manual contains provisions regarding drainage capacity.
Defendant further responds that Section 100.5 of the Manual contains the statement "The City
intends that facilities detain stormwater and discharge at the rate of one miner's inch (1150 cfs)
per acre of the drainage basin." That statement must be read in context of the remainder of the
Manual, however, including Section 103.2.1 of the Manual, which provides "[t]he maximum offsite discharge rate for the design storm (post development) shall be limited to 1 miner's inch (one
fiftieth of a cubic foot per second) per acre provided the downstream system has proven adequate
capacity and there was historic discharge from the property." Defendant denies the remainder of
the allegations set fortn in paragraph 15.
14.

In response to paragraph 16 of the Second Amended Complaint, Defendant

responds the referenced provision must be read in context of the remainder of the Manual,
including Section 101.1.5 of the Manual, which provides as follows: "Any development
proposing new or increased discharge off-site, in compliance with this manual, shall notify in
writing the owner ofthe canal, ditch, drain or pond into which discharge shall occur. In addition,
the design of new discharging facilities shall be subject to the review of the entity operating or
maintaining the canal, ditch, drain or pond. Any development proposing to increase the rate or
reduce the quality of discharge from a site may be denied permission to discharge." Defendant
denies the remainder of the allegations set forth in paragraph 16.
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15.

In response to paragraph 17 of the Second Amended Complaint, Defendant

responds that the referenced provisions must be read in context of the remainder of the Manual.
Defendant admits that the Manual contains the quoted language but maintains that the language
must be read in context of the remainder of the Manual. Defendant denies the remainder of the
allegations set forth in paragraph 17.
16.

In response to paragraph 18, Defendant responds that the referenced provision

must be read in context of the remainder of the Manual. Defendant further responds that the
Manual contains the following requirement: "For property having established historical drainage
rights, the retention facility shall include an overflow drainage line to a point of historical
discharge. Pipe sizing shall be a minimum of 12 inch diameter or have capacity of two miner's
inches per acre of the drainage basin, whichever is larger." Defendant denies the remainder of
the allegations set forth in paragraph 18.
17.

In response to paragraph 19, Defendant responds that the referenced provision

must be read in context of the remainder of the Manual. Defendant further responds that the
Manual contains the following requirement: "Emergency spillways shall be provided to protect
embankments and suitably lined to prevent scour and erosion. Emergency overflows shall not be
allowed into live-water irrigation facilities without prior written permission from the owner
and/or operator of the irrigation system and applicable regulatory agencies unless an historical
right to drain exists."
18.

In answer to paragraph 20 of the Second Amended Complaint, Defendant admits

only that Section 102.5 of Manual, contains the language quoted in the allegation. Defendant
asserts that the section cited does not speak to obtaining approval from Plaintiff. Defendant
denies the remainder of the allegations set forth in paragraph 20.
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19.

In answer to paragraph 21 of the Second Amended Complaint, Defendant admits

only that Section 101.1.2 of the Manual contains the language quoted in the allegation.
Defendant asserts that the section cited also provides, with reference to downstream capacity,
that "[t]he City Engineer may promulgate such requirements and procedures needed to achieve
this requirement." Defendant denies the remainder of the allegations set forth in paragraph 21.
20.

In answer to paragraphs 22 and 28 of the Second Amended Complaint, Defendant

admits only that one or more points of storm water discharge may be located within a public
right-of-way. Defendant denies the remainder of the allegations set forth in paragraphs 22 and
28.
21.

In answer to paragraph 23 of the Second Amended Complaint, Defendant admits

only that lands at issue in this case have historic drainage rights for storm water and irrigation
runoff into Plaintiff's facilities. Defendant denies the remainder of the allegations set forth in
paragraph 23.
22.

In answer to paragraph 27 of the Second Amended Complaint, Defendant admits

only that § 100.4 of the Manual contains the language quoted. Defendant denies that urban
development constructed pursuant to the requirements of the Manual "causes the amount and
rate of runoff from developed area to be greater than from undeveloped area." Defendant further
denies that runoff from urban development constructed pursuant to the requirements of the
Manual moves more quickly through any drainage system Plaintiff owns, operates, maintains or
claims. Defendant further denies that runoff from urban development constructed pursuant to the
requirements of the Manual increases the likelihood of flooding.
Defendant affirmatively asserts that Plaintiff, in its selective quoting from the Manual in
paragraph 27 of the Second Amended Complaint, intentionally and willfully mischaracterizes the
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Manual and the nature of urban storm water runoff from developments constructed in
conformance with the Manual's provisions. By quoting only portions of the Manual and
excluding necessary adjacent language, the factual allegations of paragraph 27 are so utterly out
of context they are false and denied on that basis. Section 100.4 reads in its entirety as follows:
100.4 URBAN HYDROLOGY
As rain falls on an undeveloped watershed, some precipitation may
be intercepted by trees, grass, or other vegetation. Precipitation
that reaches the ground starts to fill depressions (depression
storage) and infiltrates into the ground to replenish soil moisture
and groundwater reservoirs. If rainfall is intense andlor of long
duration, the storage and absorptive capacity of the soil is
exceeded and surface runoff occurs.
As land is developed, the surfaces are graded and covered with
non-porous materials. The reduced interception and depression
storage causes the amount and rate of runoff from developed area
to be greater than from undeveloped area. During rainfall events,
the runoff may move more quickly through the drainage system
due to unnatural routing of the flows and increased flow rates.
Minor or major flooding may result.

It is the intent of this manual that downstream drainage systems
and water quality not be adversely affected by upstream
development.
The Manual will prove to be an important part of the pending action and a fair
understanding of its provisions and effect, rather than purposeful and self-serving
mischaracterizations, is warranted. To that end, a copy of the Manual is attached hereto as
Exhibit "A" and incorporated by this reference as if set forth verbatim. In general, the purpose
and intent of the Manual is set forth in Sections 100.1 "GENERAL OVERVIEW" and 100.2
"MANAGEMENT GOALS."
23.

In answer to paragraph 3 1 of the Second Amended Complaint, Defendant admits

only that Idaho Code § 42-1203 contains the language quoted in the allegation. Defendant
denies the remainder of the allegations set forth in paragraph 31.
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24.

In answer to paragraph 32 of the Second Amended Complaint, Defendant admits

only that Idaho Code § 42-1204 contains the language quoted in the allegation. Defendant
denies the remainder of the allegations set forth in paragraph 32.
25.

Paragraphs 33, 34 and 35 of the Second Amended Complaint state legal

conclusions to which no response by Caldwell is required. To the extent arresponse is required
Caldwell denies the allegations set forth in paragraphs 33, 34 and 35.
26.

In answer to paragraph 45 of the Second Amended Complaint, Defendant admits

°

only that nuisances are defined in Idaho Code § 52-1 1. Defendant denies the remainder of the
allegations set forth in paragraph 45.
27.

In response to all allegations of the Second Amended Complaint that incorporate,

quote or refer to sources of law or the Manual, Caldwell does not admit the accuracy of any
conclusion oflaw, any statement oflaw, or the application oflaw to any fact whether admitted,
denied or alleged.

CLAIM FOR ATTORNEY'S FEES IN DEFENSE
28.

Defendant has been required to retain the law offices of HAMILTON,

MICHAELSON & HILTY, LLP and HOLLAND & HART LLP, duly licensed and practicing
attorneys in the state ofIdaho, to defend this action and has obligated itself to pay a reasonable
attorneys fee for such representation. Defendant is entitled to recover reasonable attorney's fees
and costs from Plaintiff. The court should set a reasonable attorney's fee to be awarded to
Defendant pursuant to Idaho Code §§ 12-117, 12-120, 12-121, 12-123 andlor other provisions of
Idaho law.

SECOND DEFENSE
29.

With respect to all issues raised in this matter, Caldwell has acted in accordance

with the law and its lawful authority including, without limitation, authority granted by Article

CITY OF CALDWELL'S ANSWER TO SECOND AMENDED COMPLAINT, SECOND
AMENDED COUNTERCLAIM AND DEMAND FOR JURY TRIAL - 8

347

XII, section 2 of the Idaho Constitution of the State ofIdaho, Idaho Code §§ 50-302, 50-331
through 50-333,67-6518, and 67-6528.
THIRD DEFENSE

30.

PID has failed to state a claim upon which relief can be granted.
FOURTH DEFENSE

31.

PID's actions, claims and demands in this matter are, in whole or in part, unlawful

and exceed PID's legal authority.
FIFTH DEFENSE

32.

PID's actions, claims and demands in this matter are barred in whole or in part by

common law doctrines governing drainage rights.
SIXTH DEFENSE

33.

PID's actions, claims and demands in this matter are barred in whole or in part by

legal and equitable principles governing historic drainage rights.
SEVENTH DEFENSE

34.

PID's actions, claims and demands in this matter are barred in whole or in part by

the applicable statute(s) of limitations.
EIGHTH DEFENSE

35.

PID's actions, claims and demands in this matter are barred in whole or in part by

Caldwell's rights and the rights of other landowners to natural waterways, natural drains, and
natural drainages, including natural waterways and drains claimed or appropriated by PID and
natural waterways and drains blocked, interrupted, destroyed, altered, rerouted, channeled or
piped by PID and its operations.
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NINTH DEFENSE

36.

PID's actions, claims and demands in this matter are barred, in whole or in part,

by its failure to exhaust administrative remedies.
TENTH DEFENSE

37.

PID's actions, claims and demands in this matter are barred, in whole or in part,

by the prohibition against retroactive application of statues.
ELEVENTH DEFENSE

38.

PID's actions, claims and demands in this matter are barred, in whole or in part,

by the fact that no unreasonable or material interference with PID's easements or rights-of-way
has occurred.
TWELFTH DEFENSE

39.

PID's actions, claims and demands in this matter are barred, in whole or in part,

by the prescriptive rights of Caldwell and other affected property owners.
THIRTEENTH DEFENSE

40.

Caldwell and other affected property owners hold fee title to the property

underlying some or all of PID's facilities and those owners are entitled to the use and enjoyment
of their property, including its use for drainage, based upon protected property rights. PID is not
entitled to "exclusive possession" of the land surrounding and underlying its facilities as alleged
in the Second Amended Complaint (e.g. paragraphs 49 and 50).
FOURTEENTH DEFENSE

41.

PID' s effort to deprive residents within its district, including Caldwell, of their

drainage rights constitutes a taking and inverse condemnation.
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FIFTEENTH DEFENSE

42.

PID's actions, claims and demands in this matter are barred, in whole or in part,

by the doctrines of promissory estoppel, equitable estoppel, quasi-estoppel, laches and waiver.
SIXTEENTH DEFENSE

43.

Through the enactment of the Manual, Caldwell does not "cause or permit" the

placement of encroachments into PID's irrigation easements or rights-of-way within the meaning
ofIdaho Code §§ 42-1102 or 42-1209.
SEVENTEENTH DEFENSE

44.

Upon information and belief, PID is or functions as a drainage district and owes

statutory, legal and equitable obligations to honor the rights of property owners within its district,
including Caldwell, to use drainage facilities, and/or other facilities that have historically been
used for drainage, to drain said owners' lands of irrigation return flows and stormwater.
NINETEENTH DEFENSE

45.

Preparation, adoption and implementation of the Manual by Caldwell is a

governmental function, an exercise of Caldwell's general constitutional police power, consistent
with the general laws of the state, and not arbitrary or unreasonable.
TWENTIETH DEFENSE

46.

PID has failed to join necessary and indispensable parties to this lawsuit

including, without limitation, the various owners of the lots, tracts and parcels of land that PID
would, through this suit, deny drainage.
ADDITIONAL DEFENSES

47.

Defendant reserves the right to amend this answer to assert affirmative defenses

as the same might become known at a later date through discovery.

CITY OF CALDWELL'S ANSWER TO SECOND AMENDED COMPLAINT, SECOND
AMENDED COUNTERCLAIM AND DEMAND FOR JURY TRIAL - 11

350

COUNTERCLAIM
48.

Defendant City of Caldwell above-named, hereinafter referred to as "Caldwell,"

as and for its cause of action against the above-named Plaintiff Pioneer Irrigation District,
hereinafter referred to as "PID," complains and alleges as follows:
49.

Caldwell is, and at all times relevant hereto has been, a municipal corporation

organized and existing under the laws of the state ofIdaho and located wholly within Canyon
County, Idaho.
50.

PID is, and at all times relevant hereto has been, an irrigation district of the state

ofIdaho, located primarily within Canyon County, Idaho, organized and existing under and by
virtue of the laws of the state ofIdaho. Further, PID has functioned at all time relevant, as a
drainage district.
51.

Jurisdiction and venue are proper in this matter pursuant to Idaho Code §§ 1-705,

5-404 and LR.C.P. Rule 13(a). Further, the events giving rise to this dispute occurred in Canyon
County, the parties reside and maintain their principal places of business in Canyon County, the
parties geographic boundaries are within Canyon County, and the real property at issue is in
Canyon County.
52.

Caldwell has general police power authority, within its corporate city limits, to

make and enforce "all such local police, sanitary and other regulations" in order to "maintain the
peace, good government and welfare of the [city.]" Idaho Constitution, Art. XII, § 2; I.C. § 50302(1).
53.

Caldwell has the specific authority:
a.
To "establish, alter and change the channels of watercourses .... " I.C.
§ 50-331.
b.
"[T]o clear, cleanse, alter, straighten, widen, pipe, wall, fill or close
any ... [non-navigable] drain .... " I.C. § 50-332.
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c.
"[T]o prevent the flooding of the city or to secure its drainage ... and for
such purpose to make any improvement or perform any labor on any stream or
waterway .... " I.C. § 50-332.
d.

To build, improve and drain streets and bridges. I.C. § 50-312.

e.
To operate water, irrigation and sanitary sewer systems and to regulate the
transmission of utilities. I.C. §§ 50-323, 50-332, and 50-328.
54.

Caldwell is further authorized to exercise the powers granted to cities and

counties by the Local Land Use Planning Act. I.C. § 67-6503.
55.

Pursuant to its Local Land Use Planning Act powers, Caldwell has the specific

authority to adopt standards for storm drainage systems. I.C. § 67-6518.
56.

Further, any standards adopted by Caldwell pursuant to the Local Land Use

Planning Act are enforceable against the public, private entities, and even other governmental
entities. Standards adopted by Caldwell pursuant to the Local Land Use Planning Act are
enforceable against PID. I.C. § 67-6528.
57.

On or about September 5, 2006, Caldwell adopted by ordinance the Caldwell

Municipal Stormwater Management Manual, hereinafter "Manual," attached hereto as Exhibit
"A". Pursuant to § 100.1, the Manual is part of a "coordinated effort to control the size and
severity of floods, the impacts of water pollution events, and erosion and sedimentation
problems." The Caldwell City Council found and concluded that "[a] storm water management
policy is needed to meet the stated objectives of State and Federal regulations."
58.

Enactment of the Manual is squarely within Caldwell's general police power, its

specific statutory authority, promotes the general health, safety and welfare of Caldwell's
citizens and is sound land use planning practice.
59.

PID claims an interest in drains, and other facilities that have historically

functioned as drains, within and near the corporate city limits of Caldwell.
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60.

PID's interest and claim to many or all of the drains, and other facilities that have

historically functioned as drains is, at most, based on alleged rights associated with prescriptive
easements. On information and belief, PID does not own or hold fee title to the land underlying
PID's claimed canals, drains, easements, or rights-of-way.
61.

PID is required by common law and statute to allow encroachments on its claimed

drains, and other facilities that have historically functioned as drains, for road, sewer, water,
walking paths, utility crossings, and other purposes, provided that the encroachments do not
unreasonably or materially interfere with PID's easements.
62.

PID has no right to limit or otherwise prohibit existing drainage rights. Further,

PID cannot prohibit or restrict drainage or other purported encroachments provided that such
drainage or other purported encroachments do not unreasonably or materially interfere with
PID's easements or rights-of-way.
63.

PID is engaged in an ongoing violation of its statutory and common law

obligations because it refuses to allow irrigation return flows and storm water from certain
properties to discharge into its claimed drains, and other facilities that have historically
functioned as drains.
64.

PID's ongoing violation of its statutory and common law obligations frustrates or

violates the storm water provisions of the Manual and violates the historical drainage rights of
Caldwell.
65.

PID's ongoing violation of its statutory and common law obligations frustrates

efforts of Caldwell to perform its governmental functions with respect to road systems, sanitary
sewer systems, water systems, walking paths, and utilities where those systems might "encroach"
onto PID's easements or rights-of-way as contemplated in Idaho Code § 42-1209.
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66.

PID has not acted to maintain the carrying capacity of its claimed facilities such

that it can accommodate historical levels of storm water discharge. Moreover, PID has made
alterations to its claimed facilities without regard to the effect of the alterations upon rights held
by Caldwell.
COUNT ONE
(DECLARATORY JUDGMENT)

67.

Caldwell reasserts and realleges all of the allegations set forth herein in

paragraphs 1 through 66.
68.

At issue in this lawsuit is the interpretation and application of Idaho statutory and

common law regarding the use of and control of drains and other facilities that have historically
functioned as drains, within PID that affect Caldwell and Caldwell's residents, planning and
urban development. Issues include the use of such drains for irrigation return flows and storm
water discharge, and PID's authority to regulate "encroachments" onto such drains for road,
sewer, water, walking paths, utility crossings and other purposes.
69.

Caldwell is entitled pursuant to Idaho Code Chapter 12, Title 10 to have the Court

render a judicial determination that:
a.
Upon the authority cited above, the Manual is a legitimate exercise of
Caldwell's legal authority and its terms and provisions are binding upon PID;
b.
Caldwell has the authority to regulate storm water and to make any
improvement or perform any labor (or to secure third parties to make
improvements or perform labor) on any stream or waterway to prevent the
flooding of the city and secure its drainage;
c.
In exercise of the authority described in the preceding paragraph 69(b),
Caldwell may make any improvement or perform any labor (or secure third
parties to make improvements or perform labor) on PID's claimed facilities
provided that such improvement or labor does not materially or unreasonably
interfere with the use and enjoyment of PID's easement or right-of-way;
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d.
Under Idaho Code § 42-1209, PID must permit future "encroachments"
within PID's claimed facilities unless PID shows that such "encroachments"
materially or unreasonably interfere with the use and enjoyment of the easement
or right-of-way;
e.

Idaho Code § 42-1208 does not apply retroactively;

f.

Idaho Code § 42-1209 does not apply retroactively;

g.
PID does not own the land underlying the canals and drains regarding
which it claims ownership; and
h.
PID does not have the right to prohibit or restrict Caldwell's historical
rights to drain;
70.

This is a dispute between parties concerning actual, existing facts.

71.

A declaratory judgment generally addressing the relative rights of PID, Caldwell

and citizens within each entities' boundaries will clarify and settle the legal rights at issue in this
case. A declaratory judgment issued in this action will provide relief from uncertainty and an
existing controversy.
72.

Caldwell and PID have an interest in the relative rights ofPID and Caldwell

within each entities' boundaries which affects their legal relations, and Caldwell is entitled to
have the same clarified by this court pursuant to Idaho Code § 10-1202.
RESERVATION OF CLAIMS

73.

Caldwell has not completed its investigation of this matter and has not completed

discovery. Caldwell therefore expressly reserves the right, and gives PID notice, that Caldwell
may amend its counterclaim to state all other necessary claims and causes of action that come to
light during the course of discovery in this matter.
CLAIM FOR ATTORNEY'S FEES ON COUNTERCLAIM

74.

Caldwell has retained the law offices of HAMILTON, MICHAELSON &

HILTY, LLP, and the law firm of HOLLAND & HART LLP duly licensed and practicing
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attorneys in the state of Idaho, to institute and prosecute this counterclaim and has obligated
itself to pay a reasonable attorneys fee for such representation. Caldwell is entitled to recover
reasonable attorney's fees and costs from PID pursuant to Idaho Code §§ 10-1210, 12-117, 12120, 12-121, 12-123 and/or other provisions ofIdaho law.
DEMAND FOR JURY TRIAL
75.

Caldwell hereby demands a trial by ajury of not less than twelve (12) persons on

all issues triable by a jury.
PRAYER FOR RELIEF
WHEREFORE, Caldwell prays for entry of judgment as follows:
1.

That the Second Amended Complaint be dismissed with prejudice and that PID

take nothing thereby;
2.

A judicial declaration that:
a.
The Manual is a legitimate exercise of Caldwell's legal authority relative
to PID and its terms and provisions are binding upon PID;
b.
Caldwell has the authority to regulate storm water drainage and to make
any improvement or perform any labor (or to secure third parties to make
improvements or perform labor) related to PID's claimed facilities, easements and
rights-of-way to prevent the flooding of the city and secure proper drainage;
c.
Caldwell may make any improvement or perform any labor (or to secure
third parties to make improvements or perform labor) on PID's claimed facilities
provided that such improvement or labor does not materially or unreasonably
interfere with the use and enjoyment of the easement or right-of-way properly
claimed by PID;
d.
Under Idaho Code § 42-1209, PID must permit future "encroachments" by
Caldwell within PID's claimed facilities unless PID shows that such
"encroachments" materially or unreasonably interfere with the use and enjoyment
of PID's easement rights or rights-of-way;
e.

Idaho Code § 42-1208 does not apply retroactively;

f.

Idaho Code § 42-1209 does not apply retroactively;
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g.
PID does not own the land underlying the canals and drains regarding
which it claims ownership; and
h.
PID does not have the right to prohibit or restrict Caldwell's historical
rights to drain;
3.

That Caldwell be awarded reasonable attorney's fees and costs incurred herein;

4.

For such other and further relief as the Court deems reasonable.

and

~.3

DATED this "29 day of May, 2009.
HOLLAND & HART LLP

BY~

Scott E. Rando , for the firm
Attorneys for Defendant City of Caldwell
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CERTIFICATE OF SERVICE
I hereby certify that on this 'Z l?4tay of May, 2009, I caused to be served a true and
correct copy of the foregoing by the method indicated below, and addressed to the following:

o

Scott L. Campbell, Esq.
MOFFATT, THOMAS, BARRETT,
ROCK & FIELDS, Chartered
P.O. Box 829
Boise, Idaho 83701
Facsimile: (208) 385-5384

~
o

g

Mark Hilty, Esq.
HAMILTON, MICHAELSON &
HILTY,LLP
1303 12th Avenue Road
P.O. Box 65
Nampa, Idaho 83653-0065
Facsimile: (208) 467-3058

o
o

o

U.S. Mail
Hand Delivered
Overnight Mail
Telecopy (Fax)

U.S. Mail
Hand Delivered
Overnight Mail
Telecopy (Fax)

for HOLLAN
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100 STORMWATER MANAGEMENT
100.1

GENERAL OVERVIEW
Storm water management (S\fIJM) involves a coordinated effort to control the
size and severity of floods, the impacts of water polfution events, and erosion
and sedimentation problems. Previous local SVvM programs have focused on
FLOOD CONTROL. Idaho State and Federal EPA regulations will require a
more comprehensive management program in the future.
The Idaho Legislature enacted the Ground Water Quality Protection Act of
1989. The act called for creation of a Ground Water Quality Council that is
responsible for developing a Ground water Quality Plan as well as a Ground
water Monitoring Plan. The Water Quality plan has identified urban runoff as a
possible major non-point source of ground water contamination.
In 1987 a new subsection was added to the National Pollutant Discharge
Elimination System (NPDES) of the Clean Water Act and EPA published
implementing regulations in 1990. These regulations require control of
pollutants in urban storm water discharge to surface waters, and mandate an
extensive permitting process for municipal storm sewer systems. This applies to
communities with populations over 100,000, such as Boise, and wi[! apply to
smaller communities such as Caldwell beginning in 2006.
For surface waters of particular concern ("water quality limited"), the State of
Idaho has promurgated an "anti-degradation" policy for certain pollutants, The
lower Boise River, which receives runoff from the City of Caldwell, is a "water
quality limited" stream segment and is subject to the "anti-degradation" policy.
A stonn water management program is needed to meet the stated objectives of
State and Federal regulations. This Manual outlines the City's storm water
management program, which is intended to accomplish these objectives and
set up the "Best Management Practices" (BMP) for managing storm water
discharge from new developments. It is expected that this manual will require
modifICation as State and Federal regulations change.

100,2

MANAGEMENT GOALS
This storm water management pran addresses three distinct system goals: flow
controls. water quality protection, and erosion and sedimentation controL These
goals must be addressed for the construction phase of a development. as well
as for the completed development. Existing storm drainage systems are
addressed in Section 101.1.1

5
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100.2.1

100.2.2

100.2.3

100.3

Flow Controls
Management of storm water flows involves the design and
implementation of a control system to achieve the following
objectives:
1.

Mitigate downstream impacts from storm water flows
resulting from land development activities.

2.

Accommodate storm water and other flows from
upstream lands and developments by providing adequate
conveyance facilities through development sites.

3.

Preserve use of existing drainage ways and their canying
capacity, and prevent encroachment into historic drainage
ways.

Water Quality Protection
Management of surface water and groundwater quality inVOlves the
design and implementation of a control system to achieve the
following objectives:

1.

Mitigate the impacts to surface water and groundwater
from contaminants in storm runoff caused by land
development activities.

2.

Control the quantity of water contaminants through
construction of facilities that treat storm runoff.

3.

Comply with the "anti-degradation" poliCY of the Idaho
Department of Environmental Quality for pollutants of
concem in the Boise River.

Erosion aod Sedimentation Control
The management of erosion from new developments and resulting
sediment load in receiving waters involves the design and
implementation of a control system. The sources of sediment may
be controlled through the use of diversions, ground cover, lined
channels, sediment basins, sediment control structures, filtering and
screening membranes, street sweeping. the elimination of dirt
tracking from construction sites, or other approved methods.

LEGISLATIVE AUTHORITY

The City of Caldwell does not have exclusive responsibility for drainage in the
corporate limits and impact area of the City. It does have the responsibility and
authority to managestonn water in the City and its impact area that is
associated with streets and roads. subdivisions, planned unit developments and
neN construction. The following laws apply:
6
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100.3.1

Idaho Constitution
The City has constitutional authority as a municipal corporation
to promulgate regulations governing the discharge of storm
water onto the public right-of-way or into the City's storm water
system.

100.3.2

Jurisdiction and ONnership
The City has authority to control discharges into the public
right-of-way or into any storm sewers or drajnage facilities
within the public right-of-way through its ownership of the right.
of-way. (See Title 50, Idaho Code, Section 1330)

100.3.3

Flood Prevention
Title 50, Idaho Code, Section 333 gives the City authority to
prevent or minimize flooding.

100.3.4

Land Use Pfanning Act
Title 67, Idaho Code, Section 6518 authorizes the City to adopt
standards for storm drainage systems.

100.3.5

~

This is not a comprehensive listing of all legal authority. There
are other legal authorities, which the Cfty may assert from time
to time.
100.4

URBAN HYDROLOGY

As rain falls on an undeveloped watershed, some precipitation may be
intercepted by trees, grass, or other vegetation. Precipitation that reaches the
ground starts to till depressions (depression storage) and infiltrates into the
ground to replenish soil moisture and groundwater reservoirs. rf rainfall is
intense and/or of long duration, the storage and absorptive capacity of the soH is
exceeded and surface runoff occurs.
As rand is developed, the surfaces are graded and covered with non-porous
materials. The reduced interception and depression storage causes the
amount and rate of runoff from deVeloped area to be greater than from
undeveloped area. During rainfall events, the runoff may move more quickly
through the drainage system due to unnatural routing of the flows and
increased flow rates. Minor or major flooding may result
It is the intent of this manual that downstream drainage systems and water
quality not be adversely affected by upstream development.

7
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100.5

REQUlRED SUBMISSION TO THE CITY FOR DRAINAGE REVIEW
Note: Review and approval of the Drainage Report by the Diy of Caldwell does not constltufe
an engineering review of the entire project plans and calculations. The review is for the purpose
of ensuring general conformance to City policies and requirements. The submitting design
engineer is solely responsible for the design. AI! submissions to the City shall be stamped and
signed by a Professional Engineer registered in the stafa of Idaho.

The Drainage Report indudes the basis of the design and operation of the
drainage system. The report is intended to be a stand alone document. All
necessary information for Drainage Report review shall be included in the
!'eport Ifpossible, the report should be submitted prior to the development plan
submittal. For any multi~phase developments, the drainage report must include
all pertinent stormwater data from other phases that drain to or accept drainage
from the newer phase, induding contributing drainage basins, stormwater
faalities constructed previously, temporary facilities. pOints and routes wtlere
irrigation or drainage ways enter and leave the parcel, users of any inigation
fealities, etc. The aty intends that facilities detain stormwater and discharge at
the rate of one miner's inch (1/50 cfs) per acre Of the drainage basin. Any
proposed non-discharging retention facility is not allowed unless specifically
approved by the City Engineer. The following items shall also be addressed or
included in the Drainage Report:
1.

Topographic survey of the development site and 100 feet beyond showing
existing drainage and irrigation water conveyance systems within the site
on a 24" X 36' drainage basin map. Proposed drainage basins shall be
clearly defined and correlated with the calculations. Roadway grade
breaks and other delineations, as needed, shall define each basin. The
total parcel shall be delineated into basins, including any contributing
areas upstream of the development. Existing and proposed contours
(minimum of 2 foot intervals) shall be shown for the development site and
shall extend 100 feet beyond the site.
The following items shall be
shown on the map:
a) All existing and proposed drainage and gravity inigation facilities
(e.g., detention and retention facilities, stann sewers, swales, outlet
structures, irrigation facilities, culverts, drains, etc):
b} Any relevant floodplain ooundary based on the most current
information as defined by FEMA;

c) Legend defining map symbols, North arrow, and scale bar;
d) Locations of al/ soil borings or explorations.

2.
Peak flow rate and runoff volume calCUlations shaU be shown for each
defined basin. Hydraulic calculations shall be included for gutter flow, inlet
capacities. pipe capacities, sand and grease trap flows and any other treatment
device or conveyance.

a
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3.

Runoff volume calculations, as described above, shall be calculated for
each defined basin. The entire acreage of the development plus any
contributing areas shall be induded in the calculations.
Volume
calculations and accompanying discussions shall address method of
calculations as described in section 101, volumes for any storage facilities,
infiltration rates where applicable, discharge flow rates where applicable
and any other calculations needed to show ultimate storage, infiltration,
and discharge volumes.

4.

Plan, profile, and calculations of new or modified drainage and irrigation
water systems, including all conveyance facilities, pipework, treatment
devices, infiltration and percolation facilities, and any storage basins,
inclusive, from inlet to overflow or outlet.

5.

Infiltration rates where applicable. All infiltration rates shall be established
at the actual location of the infiltration facility. Soil classification or
percolation testing shall be utilized to establish infiltration rates. (See
Section 104).

6.

Seasonal high ground water table where applicable.

"7.

Flood routing computations for the 100-year flood through existing
drainage conveyance systems and routing of the 100-year storm to the
ultimate drain, storage facility, or infiltration rocation,

8.

Copies of any assodated permits and discharge agreements.

101 DESfGN OVERVIEW
101.1

GENERAL RULES

It is the presumptjon of this manual that a storm drainage system established
for any new or modified development must conform to the capabilities and
capacities of the existing downstream drainage system. It is also presumed
that all upstream drainage rights shall be maintained and downstream
drainage privileges shall be preserved. In addition, the foi/owing rules shall
apply:

101.1.1

Grandfather Clause
The regulations contained in this manual shall not be applied
retroactively. Any development (and the impervious area associated
therewith) in place as of the date of enactment of this manual, and
discharging to an existing storm drainage system, may continue to
discharge. The addition of any impervious area greater than 1,000
square feet, subsequent to the enactment of this manual, shall be
subject to the provisions of this manuaL The modification of any
existing drainage system or the addition of imperviOUS areas that
tends to inaease quantity or decrease quality of discharge shall
constitute
"development- and render the existing system
9
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subject to the provisions of this manual. The setting of storm
drainage practices for City sponsored street projects within the
confines of City awned right-of-way may be directed by the City
Engineer.
101. 1.2

Downstream Rule

It is the intent of this manual that downstream drainage systems be
preserved and the system and adjacent property not be adversely
affected by upstream development
It is the developer's
responsibility to ensure that the runoff, storm and domestic, from a
development not increase pollutant load for pollutants of concern
and discharge rates not exceed a development's "reasonable" share
of downstream system capacity. The City Engineer may promulgate
such requirements and procedures needed to achieve this
requirement.
101.1.3

101.1.4

Continuance of Existing Systems
EXisting storm water, irrigation or drainage conveyances for
upstream or downstream properties shall be continued across the
development.
The conveyance may be relocated within the
development, but the original or relocated facility must meet the
applicable requirements set forth in this manual and the
requirements of any other jurisdictional entity. In no case shall a
conveyance facility be reduced in size from the pre-developed
condition. The City Engineer may promulgate such requirements
and procedures needed to achieve this requirement.
Irrigation Rule
Irrigation facilities shall meet the criteria of the irrigation entity with
jurisdiction over the facility. It shall be the general requirement that
irrigation delivery systems not be combined with stormwater drains
and that stormvv'ater storage not be combined with irrigation retum
water. The design and location of irrigation facilities within public
right-of-way shall be subject to the review and approval of the City
Engineer.

101.1.5

Discharge Rule
Any development proposing new or increased discharge off-site, in
compliance with this manual, shall notify in writing the owner of the
canal, ditch, drain or pond into whch discharge shall occur. In
addition, the design of neN discharging facilities shall be subject to
the revieN of the entity operating or maintaining the canal, ditch,
drain or pond. MY development proposing to increase the rate or
reduce the quality of discharge from a site may be denied
permiSSion to discharge.

101.1.6

!;nglneer's Rule
The design of any drainage system shall be under the responsible
direction and control of an engineer having requisite training and
10
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experience in stormwater system design. All drawings and reports
shall be certified by the Engineer in responsible charge.
A drainage facility which fails to function as designed, and in
conformance with this manual. shall be redesigned, rB'Worked andlor
reconstructed at the expense of the developer and the design
engineer until the anginal design intent is met.

101.1.7

101.2

Acceptable Risk Rule
The presumption in this manual is that runoff from storms larger than
the design storm is not fully accounted for. It is presumed that
storms larger than the design stann may cause property damage,
injury or loss of life. This manual is not intended to remove aJt lisk

DESIGN STORMS

The following storm conditions shall be assumed in the design of stonn
drainage system components:
Table I

Desian Stann Frequencies
System
Return Frequencies
Primary Conveyance
25 Year
100 Year
~~_c.ondary Conve~ance
-'_._----100 year
Upstream Drainaae
Retention Storaae
100 Year
.. _
100 Year (25 Year)*
Detention Storage

.--

• In circumstances where overflow from detention facilities can be transported through a
secondary conveyance system to a point of disposal, without danger to persons or
property, for the 10Q..year storm, the detention facility can be sized for the 25-year
return frequency storm. 101.3
RUNOFF RATE
Determination of runoff rate for various storm conditions is important in the
design of an acceptable stonn drainage system. Accurate modeling of tnbutary
area to a drainage way can be a complicated, time-consuming process. This
section introduces simplified modefing methods acceptable for design. The use
of the simplified modeling methods contained herein does not remove the
obligation from the developer and design engineer to meet the design intent of
this manual. (See 101.1.6).
10 1.3. 1

Calculation Methodology
The peak rate of fiQIN after development shall be determined for use
in designing conveyance components (channels. pipelines and
gutters) of the drainage system. The computation of peak fIO'NS for
eech system shall be included in a Drainage Report Design storm
frequencies for determining peak rates are shown in Table I. See
11
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Section 102.4 for primary and secondary system definitions of the
drainage system capacity.
The rate of discharge shall be calculated using the proper
methodology. The peak rate for areas up to eighty acres shall be
calculated using the Rational Method or approved derivatives. The
Soil ConseNation Service (SCS) method TR No. 55 shall be used
for areas larger than eighty acres.

101.32

Rational Method Equation
The equation for the rational method follows:
Q;; CIA (peak ftow rates in efs)
C
non~dimensional runoff coeffident
I :: average rainfall intensity in inches per hOur (in/l1r.), over a
duration equal to the time of concentration t.: for the
contributing area.
t.::: time of concentration in minutes (min)
A:: size of the contributing area (acres)
(1) Typical C values are shown in Table 2

=

Table 2
Recommended "C" Coefficients for "Rational Method Equation"
Peak Rata of Discharge Description of Run-Off Area Runoff Coefficients "C"
Business
Downtown areas
0.95
Urban neighborhood areas _ _O.70
Residentral

Single-family
Multi-family
Residential (rural)

0.50
0.75
0.40

Apartment dwelling areas _ _O.70

Industrial and Commercial

0.80
0.90

Ught areas

Heavy areas
. Parks, cemeteries

Playgrounds
Railroad yard areas
Unimproved areas

0.10

0.20
0.20
0.10

Streets

Asphalt_ _ _ _ _ _ _O. 95

0.95

Concrete

Brick
.QrBvel
Drives and walks
Roofs

0.85
_ DAD
0.85
0.95

Adapted from ASCE (1972

(1 )

For large areas with mixed surfaces, a weighted coeffident
12
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shall be used. Multi-lot single family residential developments shall
use a coefficient of 0.50 for the entire basin area unless a higher
coefficient is needed to account for a higher percentage of
impervious area. Right-at-Way plus 20 feet, ROW plus 2000 square
feet per fot. etc. shall not be used in calculations. Any contributing
areas shall use the appropriate coefficient for foreseeable future land
uses.
(2) The time of concentration (fc) is defined as the time required for
runoff to travel from the most distant point in the basin 10 the point of
measurement. For the design storm return frequency. it is the storm
duration producing the peak runoff rate. It is related to the slope and
runoff coefficient and may be estimated by various methods. For
overland travel distances greater than 1.000 feet, the Izzard (1946),
Kirpich (1940), SCS lag equation or velocity charts (1975) may be
used.
(3) Rainfall intenSity shall be based upon the intensity..cjurationfrequency information in Table 3. It is not necessary to consider
times of concentration less than 10 minutes.

Table 3

Frequency (years)
r---'
Duration
(Minutes)
10
15
30
60 (1 hr)
120 (2)

180 {3}
360 (6)

720 (12)
1440(24)

2

.-

1.21
1.02
0.11
0.45
0.27
0.20
0.13
0.08
0.05

5

10
2S/
IntensitY in Inches per Hour
1.67
1.96
2.37
1.41
1.66
2.00
...
-._...
0.98
1.39
--- 1.15
0.62
0.73
0.88
0.36
0.42
0.50
0.27 . --<- 0.32
0.37
0.17
0.20
0.23
0.11
0.13
0.15
.
0.07
0.08
0.09

100

50
2.13 ,
2.30
1.59

-

.... 311
262
...

~

1.01
1.15
0.58_ ___O_.~.
043 1---....9.:.1!
0.30
0.27
0.18
0.19
0.11
0.12

---

Souroe: NOAA Atlas 2

(4) The size of the drainage area shall include al/ on-site areas
and any off-site lands tributary to the design point
101.3.3

SCS TR55 Method
See SCS TR55 for application and calculation method.
(1) The time of concentration shall use the methodologies
described above in Section 101.3.2. Runoff curve numbers shall be
pre--approved by the City Engineer.
13
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(2) Computer software adaptations of this method are acceptable
provided their data and graphical printout are submitted for review.
101.3.4

101.4

Other Methods
Other methods of determining peak rate of flow and discharges
based on sound engineering principles and with proven results may
be used only if pre-approved by the City Engineer.

RUNOFF VOLUME

Runoff volumes shall be calculated for use in determining storage requirements
for retention and detention facilities. Volumes shall be calculated based upon
retum frequencies listed in Table I.
101.4.1

Criteria for Calculating Ruooff Volumes
The storm duration used for volume design shall be the duration that
results in the largest storage volume requirement in a 24-hour
period. Storm duration's from ~ to 24 hours shall be checked. The
beneficial and reasonable contributions of offsite discharge,
infiftration and percolation may be included when determining peak
storage volume requirements. Volumes shall be included on the
plans. Volumes and design methodology shall be shown in the
Drainage Report.

101.4.2

Minimum Runoff Volume
Regardless of the method used in computing runoff, the runoff
volume used for design of residential subdivisions and commercial
developments shall not be less than the volume from 1-inch of runoff
times the area of the road right~of-way plus any contributing
impervious surfaces.

102 CONVEYANCE SYSTEM DESIGN
102.1

GENERAL OVERVIEW

A storrrrwater conveyance system includes any pipeline, ditch, swale, canal,

borrow pit, channel, gutter, drain. creek or river having as one Qf its purposes
the transporting of stol1TJlNater runoff. This section is devoted primarily to
design of pipelines, gutters and channels and relies on the storm criteria and
calculation methodologies outlined in Section 101.3.
102.2

L.OCATION

Stormwater conveyance components may be located in public right-of way or
on private property in easements subject to the following conditions:

14
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102.3

102.2.1

Public Right-of-Way
Only pipelines and gutters may be located in public right-or-way. The
positioning of a pipeline or gutter in right-of-way is subject to the
review and approval of the City Engineer, and in all instances
pipelines must maintain Idaho State mandated separations from
potable water lines (10 feet-horizontal, 18 inches - vertical).
Manhore rings and covers should be positioned to minimize contact
with wheeled traffic and to avoid interference with sanitary sewer
lines.

102.2.2

Easements
Pipelines and open channels may be located on private property if
easements of adequate width for construction, maintenance and
operation of the pipeline or channel are provided. The easement
shall specifically exclude encroachments and obstructions (including
trees and shrubs) which affect maintenance or replacement of the
pipe. Required easement widths shall vary between fifteen and
twenty-five feet depending on pipe depth and at the discretion of the
City Engineer or as indicated in "Exhibit B. Easements running
along property lines shall be situated such that the centerline of the
pipe is offset at least 2.5 pipe diameters from the property line.

PIPE STANDARDS

102.3.1

Size
Pipe size shall be dictated by peak flow and hydraulic capacity.
(See Sections 101.3 and 102.6.1) Minimum pipe diameter shall be
twelve (12) inches. Hydraulic capacity must exceed 110% of the
design peak flow.

102.3.2

Depth of Bury
The pipeline shall have a required depth of bury of at least twelve
(12) inches. Additional depth may be required when traffic loading
dictates the need.

102.3.3

Material
The pipeline shall be constructed of at least Class III reinforced
concrete pipe or SDR 35 PVC, both with watertight joints. Higher
pressure rating will be required on PVC pipe when depth of bury is
fess than thirty (30) inches. Other pipe materials may be acceptable
with prior approval of the City Engineer and when supplied with
watertight joints.

15
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SYSTEM SIZING

102.4

102.5

102.4.1

Primary Conveyance System
The primary conveyance system shall be designed to accommodate
peak flow of the design storm return frequency in Table 1. The
primary system consists of catch basins, drop inlets, streets, street
gutters and conduit systems. In general, the primary conveyance
system should convey the design storm to the receiving waters with
the maximum treatment and the minimum impact or inconvenience
to the public.

102.4.2

Secondarv Conveyance System
The secondary conveyance system shalt be designed to
accommodate the peak flow of the design storm frequency in Table
1. The secondary system conveys storm water to the receiving
waters after capacity of the primary system has been exceeded. In
general, the secondary conveyance system will convey the design
storm to the receiving waters with some impacts and inconvenience
to the public. The secondary conveyance system must be a
defined, deSigned system that includes easements and restnctions
that protect the water conveyance system in perpetuity. If these
conditions are not met. the primary system must be deSigned to
accommodate both primary and secondary tJovvs.

MULTIPLE USE FACILITIES

Stonnwater conveyances shall be designed to convey stormwater runoff from
upstream areas, using both the primary and secondary systems and the design
storm indicated in Table 1. The intent of this manual is to minimize the
combining of stormwater and irrigation water (live or return) except in major
drains, but where separation is not feasible, the conveyance facility must be
sized for both flows.
102.6

CLOSED CONOUIT

102.6.1

Hydraulic Capacity
Hydraulic capacity may be calculated by various acceptable
methods for closed conduits such as Hazen-Wiliams Fonnula,
Oarcy-Weisbadl Equation and Manning Equation.

102.6.2

Velocities
Velocities in closed conduits flowing full shall not be more than eight
(8) feet per second, unless the conduit is designed for higher rates,
nor less than two (2) feet per second.

102.6.3

Energy Dissipaters
Energy diSSipaters shaH be provided at outfalls as needed to prevent
scouring of the downstream system.
16

374

102.6.4

Catch Basins
Catch basin inlets shall be designed to accommodate the design
fiow.

102.6.5

Siphons and Surcharged Systems
Storm drain piping (primary system) shall have free surface flow and
not be surcharged up to the design storm without prior approval of
the City Engineer. The storm drain system shall be free draining
except for cross drain siphons.
V\lhen valley gutter cross drains are not desirable, cross drain
siphons may be used, provided the "equivalent hydraulic slope" will
maintain a flow in the pipe flowing full of at least threC3 feet per
second. The "eqUivalent hydraulic slope" is defined as the difference
in elevation between gutter flow lines divided by the length of siphon.

102.7

102.8

OPEN CHANNEL

102.71

Hydraulic Capacity
Hydraulic capacity may be calculated by various acceptable
methods for open channels such as Darcy-Weisbad'l Equation and
Manning Equation.

102.72

Velocities
Velocities in open channers at design flow shall not be greater than
the velocity, determined from channel conditions, to erode or scour
the channel lining (generally 5 fps for an unlined channel). Supercritical velocities should be avoided. Borrow ditch conveyance
facilities (if permitted) shall not be allowed on road sections where
the ditch invert exceeds 3% slope without provisions for reducing
velOcities, such as check dams, or lining the ditch.

GUTTER CAPACJTY

Street gutters may provide storm water conveyance up to their hydrauliC
capacity. Beyond that limit, subsurface piping or flow routing wifl be required to
facilitate proper drainage. The minimum gutter grade shall be 0.4%. In limited
cirrumstances, where no reasonable option exists, the City Engineer may allow
a minimum gutter grade of 0.3%. Gutter flow shall be intercepted by an
underground conveyance or storage system at a maximum spacing determined
by gutter hydraulic capacity.
102.8.1

Hydraulic Capacity
The hydraulic capacity of irregular channels can be calculated using
Manning'S Equation and appropriate coefficients. Channel depth is
limited in accordance with the provisions of Section 102.8.2.

102.8.2

Water Depth in Street Sections
17
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The street section may be utilized for water conveyance as outlined
below. The street section may not be utilized for storm water
storage.
Primary System
For Storm events less than or equal to the design storm (see Table
1) for the primary system, the street and gutter section may be used
to convey water to catchments with the following restrictions:
(1) local Streets
Design storm flow cannot encroach into private property, or
exceed 2-inch depth at the crown.
(2)

Collector Streets
Design storm flow cannot overtop the curb and at
least one 10-foot lane must be free of water.

(3)

Arterial Streets
Design storm flow cannot overtop the curb and at
least one 12-foot lane in eaCh direction must be
free of water.

Secondary System
During storm events with return frequencies for the secondary
system (see Table 1), the street and gutter section may be used to
convey water to a catchments with the follOWing restrictions:
(1)

local and Collector Streets
Buildings shall not be inundated. The depth of water over the
gutter flow line shall not exceed 12-inches, and shall not
exceed 6-inches at the roadway crown.

(2)

Arterial Streets
Buildings shall not be inundated. The depth of water at the
roadway crown shall not exceed 3··inches.

102.8.3

Valley Gutters
Cross drain valley gutters are not allowed across col/ector and
arterial streets.

102.8.4

Street Grades
Water flowing down steep grades at high velocity can be dangerous
to small children. W1ere flow depths exceed 6-inches, mean
velocities in the gutter at peak flows shall not exceed 8-feet per
second. Excessive depth and velocity shall be corrected through
diversion of runoff, drop inlet structures or redeSign of the street.

103 DETENTION/RETENTION FACfUTlES
18
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103.1

GENERAL DESCRIPTION

Detention or Retention fadlities temporarily store stormwater runoff to minimize
the potential for floOding and to partially remove sediments and pollutants from
the water. Retention facilities store the runoff until it percolates, intiltrates or
evaporates away. Detention facilities are similar except that a controlled
discharge to an existing drainage way is also induded. Detention facilities
discharge any volumes larger than the water quality event. Both retention and
detention fadlities may have overffows through a secondary conveyance to a
discharge location.
The elements of detention or retention may be incorporated into basins, swales
or underground facilities such as seepage beds or french drains. The criteria for
design are itemized below. Table 4 compares requirements for retention and
detention fadlities:

Table 4
Comparison of Retention and Detention Facility Requirements

PARAMETER

RETENTION

DETENTION

Required storm frequency

100 yr

100 yr or 25 year with overflow

1--_~P.!!-10f "~ ____

General requirement
1----

103.1,103.2.1,103.6
Sand and grease traps

Only aI/owed if approved by
Engineer
- City
Required

---

\

.

Discharge fatc one miner's
in2.tl..p'er acre
Required

103.3.1

-_.

Other Requirements --~.-. -Increased volumito account
Rock filled trench to convey
for nuisance water
nuisanc~ water to outlet
J------.. ___1Qlli.l 03.7.1
Emptying requirement
120 hours
48 hours for 2 year storm, 120
103.6, 103.7.6 _~
hours for design storm
..... _H..
Infiltration/Percolation
20 foot boring below bottom of 10 foot boring below bottom of
.. _ _~&! 104 ____
_
facili~
._ ~___ facili!y'
Bedrock or impervious soils
Bedrock or impervious soils
Infiltration facilities not allowed
within 10 reet
within 20 feet
.104.2
.
67% ofpere test or
Infiltration rate
67% of perc test or
67% of Soli Classification
104.3
500~ of Soil Classification
Most impermeable remaining
Design calculation rate
Most impermeable remaining
strata rate
104.6
strata rate

.-------_._-----;-

--

--.,~

~--"-

103.2

GENERAL CRITERIA

103.2.1

Site Runoff
The maximum off-site discharge rate for the design storm (post
development) shalJ be limited to 1 miner's inch (one fiftieth of a cubic
foot per second) per acre provided the downstream system has
proven adequate capacity and there was histOriC discharge from the
property.

103.2.2

Storm Return Frequency
Detention and retention fadlities shall be designed for the retum
19

377

frequencies listed in Table I.
103.2.3

Storm Duration
For the design storm return frequency, the storm duration which
produces the peak storage requirement, shall be used for design.
Storm durations between the time of concentration and 24-hours
shall be investigated.

103.2.4

Location of Storage Facilities
Stormwater retention and detention facilities and associated inlet
piping, outlet piping and traps shall be located outside at right-ot-way
and on private property for single-lot developments or in a common
lot for multi-lot residential or commercial developments. Exception
to this manual may be allowed for mUlti-lot developments, less than
two (2) acres in area with the approval, of the City Engineer provided
that all retention or detention faCilities are located within the confines
of an adequately sized perpetual operation and maintenance
easement, the lot on which the easement is located meets all
minimum lot requirements exdusive of the easement: storage depth
is not more than two feet and side slopes are 5: 1 or flatter.

103.2.5

Storm Drainage From Offsite
Single lot developments may not accept additional off-site
drainage for retention or detention unless there are legal recorded
documents setting forth the conditions of use and assignment of
responsibility for future maintenance.

103.2.6

Multi-Use Facilities
Retention or detention facilities as approved by the City Engineer
may be designed as open surface facilities for rflu(tj·.use such as
parKs or open space as long as a public nuisance or safety hazard is
not created.

103.2. 7

Idaho State Code Requirement§
Retention and detention facilities which incorporate absorption
trenches, french drains, or any subsurface infiltration element for
stonn water management shall confonn to Title 42. Chapter 39,
Idaho Code, and to the Idaho Department of Water Resources
Rules (lD~) for Vl/aste Disposal and Injection Wells (iDAPA
37.03.03) if required.

103.2.8

Infiltration Surface
The infiltration surface for ponds is the area of the horizontal
projection of the water surface at the design storm depth. The
infiltration surface for seepage trenches is the vertical projection of
the trench wall surface at design stonn depth. The infiltration
surface area must be reduced to the area of any infiltration windows
if such are constructed.
20
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103,3

SEDIMENT CONTROL

103.3,1

Sand and Grease Traps
Runoff into retention and detention facilities shall flow through a
sand and grease trap with a throat velocity less than or equal to 0.5
feet per second for the design flow. Minimum trap detention time
upstream of the throat shall be 40 seconds at peak flow for the
design storm, An array of traps may be utifized to meet this criterion.

103.3.2

Sediment Storage
The design volume of underground facilities such as french drains
and seepage beds shaa be increased by 15% to accommodate
sediment storage.

103.4

OPERATIONAL RESPONSIBILITY

The responsibility for operation and maintenance of retention or detention
facilities must be clearly defined and noted on development plans. The City is
not to have drainage system or landscaping operation and maintenance
responsibility for any private development located on private property or in
r..omcnon lots.
103.5

DAMS AND EMBANKMENTS

The fo!lowing criteria shall apply in the design of storage basins:
103.5.1

Freeboard
Facilities shall be designed to accommodate the runofffrom a
design storm with the retum frequency shown on Table 1. Open
basin facilities shall be designed with freeboard above the maximum
design water elevation in accordance with Table 5,
TABLE 5- FREEBOARD REQUIREMENTS

Water Depth
0~12 inches
12-24 inches
24 .. inches

Freeboard
4 inches
-.-.6 incb.~___ "________
12 inches

103.5.2

Side Slopes
Open retention or detention facility side slopes shall not exceed 4: 1
unless the facility is fenced. A fenced facility may have side slopes
no steeper than 2: 1. Side slopes on facilities located in easements
shalf not exceed 5: 1and shall meet other requirements of Section
103.2.4.

103.5.3

Embankment Top Wdth
The minimum top widths of all dams and embankments are listed in
21
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Table 6.
TABLE 6 - MINIMUM TOP WIDTHS

103.6

Height
(feet)

Top Width
(feet)

0-3

6

3-6

8

6-10

10

10-15

12

103.5.4

Embankment Height
The design top elevation of aI/ dams and embankments, after all
settlement has taken place, shall equal or exceed the maximum
water surface elevation, plus the required freeboard height. The
design height of the dam or embankment is defined as the vertical
distance from the top down to the bottom of the deepest cut.

103,5,5

Embankment Material
All earth fill shall be free from brush, roots, and organiC material
that might decompose and shall be compacted to 95% of
Maximum Standard Proctor Density.

103,5.6

Safety Ledges
Safety ledges shall be constructed on the si de slopes of all
retention or wet detention basins havlng a permanent pool of
water and deeper than 5~feet. The ledges shall be 4 to 6 feet in
width and located about 2-1/2 to 3 feet below and 1 to 1-112 feet
above the permanent water surface.

103.5.7

Idaho State Review
Embankments over 6-feet shall be reviewed by the Idaho
Department of Water Resources.

SPECIAL CRITERIA - RETENTION

Retention facilities shall be designed to accommodate the runoff volume from
the design storm with allowances for sediment and freeboard as indicated in
Sections 103.3.2 and 103.5.1, respectively. For residential developments,
additional volume equal to 30% of the design storm run-off volume shall be
included in the facility design volume to account for carryover from precedent
storms, irrigation over-spray, and other nuisance water, i.e. car washing, etc.
The facility shall be designed to empty within 48-hours for the 2-year storm,
and 120-hours for the design storm. Particular detail and attention shall
address nuisance water from over-irrigation, plugging of pond bottoms, or
any other condition which may cause standing water in the faality over the
22
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required 120-hour drain time. For multj-Iot residential developments, retention
facilities are only acceptable if approved by the City Engineer.

103.6.1

Nuisance Water
Retention facility size shall be increased by 10% above the peak
volume computed for the design storm to accommodate nuisance
water such as sprinkler overspray. Except where a high water table
does not permit it, nuisance water shall be stored in a rock trench to
avoid the creation of mosquito breeding areas.

103.6.2

Carry-Over Storm
Retention facility size shall be increased 20% above the peak
volume computed for the design storm to accommodate retained
volume from a storm proximate in time to the design storm.

103.6.3

Retention Time
The infiltration surface shall be sized, relative to pond or trench
volume, for the retention facility to empty within 120 hours for the
design storm. The depth of ponds or the width of seepage trenches
are limited by this requirement. The minimum top widths of ail dams
and embankments are listed in Table 6.

103.7

103.6.4

Overflow Drain
For property having established historical drainage rights, the
retention facility shall include an overflow drainage line from the
retention facility to a point of historical discharge. Pipe sizing shaH
be a minimum of 12 inch diameter or have capacity of two miner's
inches per acre of the drainage basin, whic.'lever is larger.

103.6.5

Proof Test
Each constructed retention facility shail be filled to the retained
depth for the deSign storm, soaked for four hours, refilled to
retained depth and timed to completely drain. The criterion of
Paragraph 103.6.3 shall be met or the pond shall be rejected.
The Engineering Department shall be informed a minimum of two
days in advance of proof testing and will make the final
determination of approval or rejection. The preference of the City
of Caldwell is that non-potable water be utilized for this test when
it is reasonably available.

103.6.6

City Engineer Approval
Retention facilities in residential developments are strongly
discouraged, and are only acceptable with a Showing of
compelfing public interest and only with the approval of the City
Engineer.

SPECIAL CRITERIA - DETENTION
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The design of any detention facility requires consideration of several factors,
such as size of the basin; minimum free board depth; maximum allowable
depth of temporary ponding; recurrence interval of the storm being
considered; storm duration; timing of the inflow; allowable outflow rate; and
the length of time water is aI/owed to remain in the facility. The design goal
is to leave downstream areas with the same hydrology that existed before
development. Balancing the requirements is done through the preparation of
three items: an inflow Hydrograph, a depth-storage relationship, and a depthoutflow relationship. These items are combined in a routing routine to
determine the outflow rate, depth of stored water, and volume of storage at
any specific time, as the runoff passes through the detention facility.
Particular detail and attention shall address nuisance water from overirrigation, plugging of pond bottoms, or any other condition which may cause
standing water in the facility. Outlets shall be controlled through the use of
an orifice inside a manhole or other approved structure.
Other design
considerations are discussed in the following sections.

103.7.1

Outlets
Outlet pipes shall be at leasl12-inches in diameter. Orifice plates shall
be used with trash racks or equivalent to prevent clogging. Facility
bottoms shall be sloped to outlets. A rock filled trench shall convey
nuisance water caused by over-irrigation from inlets to outlets. The
pore capacity of the outre! trench shall equal the volume of storage
required to contain the water quality event (103.7.6).

103.7.2

Cut-off Walls
Anti-seep cut-off waifs or other seepage control methods are to be
installed along outlet pipes as necessary.

103.7.3

Scour Protection
Suitable slope protection as approved by the City Engineer, shall
be placed upstream and downstream of principal outlets as
necessary to prevent scour and erosion. High velocity discharges
require energy dissipaters.

103.7.4

Orifice Plate§
Orifice plates or other flow restriction devices shall be provided to
limIt discharge in accordance with Section 103.2.1. The orifice
opening shall be drilled into an end cap placed on the outlet pipe
such that the cap can be rotated to contain water quality events
with the Orifice rotated to the top. Vvlth the orifice rotated to the
bottom, the basin shalf have the ability to be totally drained for
maintenance.

103.7.5

Emergency Spillways
Emergency spillways shall be provided to protect embankments
and suitably lined to prevent scour and erosion. Emergency
overflows shall not be allOWed into live-water irrigation facilities
-24
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without prior written permission from the owner and/or operator of

the irrigation system and applicable regulatory agencies unless an
historical right to drain exists.
103.7.6

Water Quality

For the purpose of protecting water quality in the receiving water, detention basIns shall
retain the "first-flush" of storms. At a minimum, at least 0.2" of runoff from imperviOUS area
shall be retained (not discharged off-site). In all cases, the facility should be designed to
empty within 120 hours of the Jast storm. The retained storage depth shall not exceed one
foot
103.8

ABSORPTION DESIGNS
Any detention or retention facility that allows water to infiltrate or percolate into
the ground will be considered an. absorption deSign and must meet the
:equirements of this Section and Section 104.

103.9

iNNOVATIVE DESIGNS
A drainage faCility utilizing technology that is new, innovative or different from
facilities presumed in the scope of this manual may be accepted for review and
approval at the sole discretion of the City Engineer. Any facirity accepted for
revilffl under this paragraph shall be evaluated to meet the full intent of this
manual. Nothing in this paragraph shall be construed to require City review of
any particular new or innovative design.

104 INFILTRATION/PERCOLATION FACILITIES
104.1

DESIGN OF INFILTRATION BASINS

In general, infiltration basins, for the purposes of this manual, are above ground
storage facilities, such as grassy swales or ponds. intended to contain design
storm runoff without overflowIng. These facilities may be combined with below
ground percolation facilities. They may operate as either detention or retention
facilities and must meet the applicable requirements of Section 103.
The maximum probable groundwater elevation shall be established and used
for facility design. Proposed facility bottom elevations within three feet of
seasonal high groundwater levels shall have a minimum 24 inch layer of well
graded fine aggregate material placed such that the top surface of said fine
aggregate is located at a minimum of one foot above the high water elevation.
/-\ggregate shall meet the gradation requirements of ITO Standard Specification
703.02. "Fine Aggregate for Concrete", A site assessment of the area
immediately around the proposed facility shall be conducted by a licensed
Hydrogeologist or by a Professional Engineer, registered in the State of idaho
and practiCing in the field of geoscience. The Site assessment shall indude an
evaluation of the soil strata to a depth of at least twenty feet for retention
facilities and at least ten feet for detention facilities below the bottom of the
25
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proposed fadfity to determine if the probable maximum high groundwater
elevation will encroach into the facility or if Impervious layers exist. No storage
credit may be taken for volumes below seasonal high groundwater elevation.
The site assessment shall be induded in the drainage report.

104.2

INFILTRATION FACILITIES NOT ALLOWED

Tilere are several conditions that rule out a site as an infiltration facility.

1.

Bedroc..k or impervious soils within twenty (20) feet (retention facilities)
and ten (10) feet (detention facilities) of the infiltrating surface unless the
material is removed and replaced with suitable drain materials. The
horizontal area of any such backfilled window shall be used for design
calculations:

2.

Infiltrating surface on top of fHlunJess the fill is clean sand or gravel and no
water quality degradation will occur;

3.

Surface and underlying soil of SCS Hydrologic Group C, or the saturated
infiltration rate less than 0.25 inches per hour;

4.

Facility located within 100-feet or within the zone of contribution of
existing water well.

5.

Facility located within 25 feet of a potable water main.

104.3

INFILTRATION RATES

The design of an infiltration basin is dependent on the appropriate selection of
an infiltration rate. This may be determined either direcUy through performance
of a percolation test or indirectly based on classification of soil types. Borings
shall extend through the proposed infiltration facility down to twenty (20) feet
(retention facilities) and ten (10) feet (detention facilities) below the bottom of
the infiltration facility.
104.3.1

Percolation Test
Infiltration rate may be established using the results of a percolation
test performed in conformance with procedures outlined in Exhibit
"C· and under the responsible charge of a registered Professional
Engineer or licensed Hydrogeologist The infiltration rate for design
purposes is 67% of the percolation rate established in the test.
Percolation tests shall be performed at the actual location and
elevation of the most impermeable permanent (unexcavated) layer
below the proposed facility. Percolation test results shall be included
in the drainage report.

104.3.2

Soil Classification
Infiltration rate may be established using the results of soil
26
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dassification of the infiltration surface.

The infiltration rate for
various soil types is listed in Table 4. Soil dassification shall be
done by a registered Professional Soils Engineer or licensed
Hydrogeologist experienced in the field of geoscience, For design
purposes, the infiltration rate shall be 50% (retention facilities) and
67% (detention facilities) of the listed rate in Table 7.
TABLE 7 -INFILTRATION RATES
SCS Group and Type

Infiltration Rate
(I nches Per Hou r)
""-

A Sand

8

A. Loamy Sand

2

B, Sandy Loam

-

B. Loam
C. Silt Loam

1

..-

05
0"25'

C. Sandy Clay Loam

--_.-

0.15

D. Clay Loam & Silty Clay Loam

<0.09

D. Clays

<0.05

.~-"

._-

.. Minimum rate, soils wilh lesser rates shall not be considered as candidates
for infiltration facilities.

104.4

DESIGN OF PERCOLATION FACILITIES

In general percolation fadlities are below ground storage facilities such as french
drains or seepage beds that may be designed to store the design storm runoff above
and/or below ground. The water may be stored within structural cavities or in the pore
space of granular till before it percolates into the ground through a sand filter. The
percolation facility must meet the applicable requirements of Section 103,
If there is not a positive outflow, or retention exceeds 25% of storage, percolation
facilities shall be designed as a retention facility, including the criterion listed in
Section 103.6.
The storage Volume shall accommodate the design storm, plus comply with Section
103.3.2 regarding sedimentation, Section 103.6.1 regarding nuisance water, and
Section 103.6.2 regarding carry-over storms. Infiltration rates are covered in Section
104.3. Accepted engineering design fomnulae shat! be used in determining storage
volumes and infiltration rates.
104.4.1

Sand Filter
A minimum 12-inch layer of fine aggregate material shall be placed
bel()'N all percolation facilities and a minimum 24 inch layer of fine
aggregate material shall be placed below all percolation facilities
within three feet of the high water table. The top surface of said fine
Z7

385

aggregate shall be located at a minimum of one foot above the high
water elevation. The fine aggregate material shall meet the
gradation requirements of !TD Standard SpeCification 703.2, "Fine
Aggregate for Concrete".

104.4.2

Filter Fabric
The facility shall have an approved filter fabric (4 ozlsquare yard)
placed between tile storage media and the surrounding soil. No
filter fabric need be placed between the storage media and the sand

filter.
104.5

PERCOLATION FACILITIES NOT ALLOVVED

There are several conditions that rule out a site for a percolation facility. If any
of the conditions described in Section 104.2 exist, disposal of stonn water by
percolation is not permitted.
104.6

SOIL STRATA CHARACTERISTICS

Soil borings or test pits shall be taken at the trench sttes to classify soil types.
Vvhen the soil strata has varying infiltration CharacteristiCS, the minimum or most
impenneable rate for any remaining unexcavated soil strata shall be used for
design calculations. The pond bottom or the area of any excavation window,
whichever is less, shall be used for design calculations. The infiltration rates
described in Table 4 shall apply. A percolation test may be used to define
infiltration rates instead ofTable 4.
104.7

MATERIALS

Table 8 indicates the effective void volume for typical materials used in seepage
beds. The Design Engineer may determine void volumes for other materials by
laboratory analysis and submit them to the City Engineer for review. The sand
filter pore volume may not be used as storage volL!Jme for the facility. No
storage may be aI/owed for pore volume below the water table.

TABLES
VOID VOLUME OF TYPICAL MATERIALS
Volume{%)

Material

30

Blasted Rock
28
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..

Uniform sized gravel (1-1/2")

40

Graded gravel (3/4" minus)

30

Sand

25

Pit run gravel

20

---

105 MISCELLANEOUS SPECIFICATIONS
105.1

EROSION AND SEDIMENT CONTROL

Erosion and sediment discharged from the development site must be minimized
or etiminated both during construction and after the development is complete,
Properly designed developments utilize ground covers, lined ditches, riprap,
and underground piping systems to eliminate erosion and control sediment.
Prior to the beginning of construction, where construction activities disturb more
than one acre, the developer or his representative must have a Stormwater
Pollution Prevention Plan (SVVPPP) in place and must file a Notice of Intent
(NOI) witi1 the EPA, in accordance with NPDES (National Pollutant Discharge
Elimination System) requirements. The SVVPPP vvill include provisions for
reducing sediment discharges from the construction site and tracking of mud
onto roadways. A copy of this plan and the NOI shall be provided to Hie City
prior to any site grading.
105.2

IRRIGATION AND DRAINAGE FACILITIES

Stormwater conveyance and storage facilities shall be separate and distinct
from non-storm systems such as irrigation. irrigation return, underdrain, and
sanitary sewer flows with the exception of landscape or irrigation overspray,
Existing non-storm systems rerouted or piped through new developments
(except sanitary sewers) shall not be located in the public right-at-way except
at crossings. These systems should be located in individual easements.
Systems routed through new developments shalf not utilize development
conveyance or other stormwater facilities upstream ot any storage, detention,
or retention.
Systems routed through new developments may utilize
conveyance downstream from any storage, detention, or retention facilities.
Approved discharges of storm drain facilities into non-storm systems shall be
at centralized, distinct locations. Stonnwater system conveyance piping shall
not be utilized for land drainage systems.
105.3

DESIGN SPECIFICATIONS
This section sets forth the minimum standards, specifications, standard details,
etc, to be used for the design of storm water and drainage faalities, Except as
modified herein, aI/ work shall be in accordance with the current IDAHO
STANDARDS FOR PUBLIC mRKS CONSTRUCTION (ISP'tvC).
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105.3.1

Discharge Pipes
All discharge pipes shall end in a precast concrete or corrugated
metal end section or a cast-in-place concrete headwall. VV1ngvval/s
and energy dissipaters shall be included when conditions require.

105.3.2

Testing
The City Engineer may require testing (such as the mandrel or air
test) beyond the requirements of ISPWC as needed to ensure
proper installation of pipe.

105.3.3

Manhole Design Standard
Manholes shall be designed according to the latest edition of
ISP'AC.

105.3.4

Manhole Spacing
Manholes shall be provided at all intersections of two or more pipe
segments and at all locations where the pipe changes direction.
Manhole spacing sha!1 not exceed 400 feet.

105.3.5

Manhole Frames and Covers
Manhole frames and covers shall be cast iron conforming to
specification ASTM A 48 Class 30. They shall be suitable for HS-25
loading capacity. All storm drain manhole covers shall have a eastin-place concrete collar (SO-508A), and the words "STORM DRAIN"
cast integrally in the top of the cover. Manhole covers shaH be set
within 1-foot of finished grade. The manhole cover shall be flush
with the finished grade.

Concrete collars shall be placed after paving is complete.

105.3.6

Catch Basins
Catch baSins located within street right-of-way shalf be Type II or
Type IV (per ISPVVC 80-6028, SD..Q()1, or S0-6020) with a 1-foot
sump.
Catch basin grates and frames shall be welded steel, capable of an
HS-25 loading.
Catch basins located outside of street right-of-way may be Type I, ii,
/If. or IV.
All construction shall be in accordance with Section 606 of ISP\I\C.

106 INSPECTION and CERTIFICATION REQUIREMENTS
106.1

POST·CONSTRUCTiON SUBMISSIONS

Prior 10 final acceptance of the development, record or as-built drawing in hard
copy form must be sUbmitted to the City.
30
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EXHIBIT "A"
STANDARD PERCOLATION TEST
The use of the percolation test is to be used in conjunction with a sile survey and soil profile
analysis, It is not to be used as the sale determiner of a proposed disposal site's infiftrative
capability. The follov,;ng outlines a procedure for making a standard percolation test.
1. Dig Of bore a hole with horizontal dimensions of six (6) to eight (8) inches and with vertical sides
to a depth of alleast eight (8) inches in the zone of anticipated soil absorption.

2. Carefully scarify the bottom and sides of the hole with a knife Of other device to remove any
smeared surfaces.
3.

Place about one (1) inch of coarse sand in the bottom of the hole to prevent scouring and
sediment. A small section of standard four~inch diameter perforated drainpipe is handy to
prevent water splash on the hole sidewall.

4.

Fill the hole v.ith at least eight {8} inches of water and allow the soil to presoak at least twenty
four (24) hours. If the soil contains greater than 27% clay the soak period shall be extended to
48 t10Urs. The vvater must be clear. free of organics, clay or high sodium content.

5. Measurement procedure. In soils \>\/here:
(a)

Water remains in the hare after the presoak period; adjust the water depth to six (6)
inches. Measure the drop in water level every thirty (30) minutes. Continue the test
until the last reading is the same as the previous reading or four (4) hours,
whichever occurs first.

(b)

No vvater remains in the hole after the presoak period. add water to bring the depth
to six (6) inches. Measure the drop in (30) minute intervals, refilling the hole to the
six (6) inch depth after each thirty (30) minute reading. Continue the test until the
last reading is the same as the previous reading or four (4) hours, whichever occurs
first.

(c)

The first six (6) inches of water soaks away in less than thirty (30) minutes, the time
interval between measurements should be ten (10) minutes.

6. Calculations:
Time, in Minutes
Percolation Rate, Minuteslinch :: _ _ _ _ _ _ _ __
water Drop. in Inches
7. A11east fvv'o percolation tests should be run on each site, one test at each end of the proposed
facility, in the zone of the most impervious soil layer.
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EXHIBITB

Pipe Size (D)

2'-6'

X
12

Y
W

t~-;;-·- -XY

I
I

I

18

21

24

27

~--

I

36

f

I

42

1._·--

48

I.

W
X
Y
W

X
Y
W

~-

-

j

-_._---

X
Y

4.0
12.0

6'·S'

4.5
12.5

Pipe Depth (D)
S'·1O'
6.5
14.5

-'4]""- -.-!1.<L. ~p
16.0
12.0

16.0
4.0
120
16.0
4.0
12.0
16.0

4.0

W
X
Y
W

12.0
16.0
4.0
12.0
16.0

X

4.0

Y
W
X
Y
W
X
Y
W

12.0
16.0
4.0
12.0
16.0
4.0
'12.0
16.0

10'·12'
-~--

8.5
16.5
25.0

4.6

6.0

&.6

12.6
17.3
4.&
12.8
17.5
4.9

14.6
21.3

16.6

12.9
17.8
5.0
13.0
18.0
5.1
13.1
18.3

5.5
13.5
19,0
5.&
13.8
19.5
6.0
14.0
20.0
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6.8
14.8

2l.5

25.3

&.&
]68
25.5

6.9

-8:-9-

14.9
21.8

16.9
2.5.8

7.0
15.0
22.0 --..
7.1
15.1
22.3

7.5
15.5
23.0
7.8
15.8

23.5
8.0
16.0
24.0

9.0
17.0
26.0
9.1
17l
26.3
9.5
17.5
27.0
9.&
17.8
27.5
10.0
18.0
28.0

12'·!4'

10.5
18.5
29.0
10.0
18.6
29.3
10.8
18.8

14'~
12.5
20.5
.13.0
12.6
20.6

33.3
12.&
20.8

_!2:~ -~U10.9
12.9
20.9
l8.9
29.8
33.8
13.0
11.0
21.0
19.0
30.0 ---)~~~
19.1

)3.1
21.1

30.)
11.5

34.3
13.5

!!.l

19.5
Jl_~

11.8
19.8
31.5
12.0
20.0

E·O

21.5

_. _~5JL_
13.8

21.8
35.5
14.0
22.0
36.0

i

I
i

-----------"--.

-_.--_._----

I

i
!

-I
I

li'--i--I
~

b

o
o
o
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BlLL No ..L2.
ORDINANCE No.

£!5..21

AN ORDINANCE ENACTED BY THE CALDWELL CITY COUNCIL,
PURSUANT TO IDAHO CODE §67-6502, §67-6518, AND §67-6523 AND TITLE
SO, CHAPTERS 2 AND 3, EST ABLISHlNG AN EMERGENCY STORMWATER
MANAGEMENT MANUAL; PROVIDING FOR AN EFFECTIVE DATEj
PROVIDING FOR SEVERABILITY; AND REPEALING ALL ORDINANCES,
RESOLUTIONS, ORDERS AND PARTS THEREOF TN CONFLICT

HEREWITH.
WHEREAS, Ordinance 2242, previously passed by the City Council on December 21,
199& amended the Municipal Code of the City of Caldwell by adding II new Chapter 13,
prav id ing for the establishment of standards to be applied to stol1n drainage systems; and
WHEREAS, Ordinance 2242 was adopted in accordance with Idaho Code §67-6509 and
§67-6518; and
WHF.REAS, Ordinance 2242 provides that the City Engineer shall prepare Standards for
(he City storm drainage system which afe necessary ilnd beneficial for implementlltion and
maintenance of an effective storm drllinage system within the City; and
WHEREAS, Idaho Code §67-65 J8 provides that standards for stOllll drainage systems
may be adopted pursullnt to ordinance; and
WHEREAS, [daho Code Title 50, chapter 3 authorizes the City to prevent the flooding of

the City or to secure its drainage; and
WHEREAS, Idaho Code §67-6523 provides that a governing board may adopt
emergcncy ordinance jfit finds that an imminent peril to the public welfare exists; and
WHEREAS, Storms during the spring of 2005 and winter of 2006 have demonstrated
that certa.in provisions of the existing policy adopted by Ordinance 2242 are not protective of
p'Jblic bealth and safety; and
WHEREAS. The governing board finds thc deficicncies of the Stormwnter Policy
adopted by Ordinance 2242 constitutes imminent peril to the public health, safety and welfare;

and
WHEREAS, It is DOW required for the protection ofthe public health, safety and welfare
for the City Council to adopt emergency standards that modity, supplement andlor vary from
those established in Ordinance 2242 and, without waiving the authority to enact ordinances
regarding storm water drainage pursuant to Idaho Code chapter 3, Title 50, proceed in
confonnance widl Idaho Code §67-6523.

,
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BE IT ORDAINED by the Mayor and City Council of the City of Caldwell, County of
Canyon, State ofIdaho:
Section I: The City Council hereby adopts that certain EMERGENCY DRAFT CALDWELL
MUNICIPAL STORMWATER MANAGF..MENT MANUAL, dated APRIL, 2006, for
application within the City of Caldwell and its impact area. A copy of said mallual is attached to
this ordinance as "Exhibit A" and incorporated herein by this reference as available in the City
Engineering Department.
Section 2: This ordina~ shall be in full force and effeet from lind after its passage, approval,
!lnd publication, according 10 law.
Section 3: This ordinance is hereby declared to be severable. If any POl1iOll of this ordinance is
declared invalid by a court of competent jtlrisdiction, the remaining pmvisions shall c{)ntinue in
full force and effect and shall be read to cnrry out the purposes of the ordinance before the
declaration of paltial invalidity.
Section 4. All ordinances, resolutions, orders and parts thereof in conflict herewith are repealed.

PASSED BY THE CITY COUNCIL OF CALDWELL. IDAHO, Tf{!S
2006.

APPROVED BY TAE MAYOR OF CALDWELL, IDAHO, THIS
2~.

.Lg

DAY Of ~-t.
I

<\

l s~ DA Y OF~

. C\

~ f.t\1~l--Mayor
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